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LIMITS ON REGULATORY POWERS UNDER 
THE BANKRUPTCY CODE 

TUESDAY, APRIL 11, 2000 

HOUSE OF REPRESE^^^ATIVES, 
SUBCOMMITTEE ON COMMERCIAL 

AND ADMINISTRATIVE LAW, 
COMMITTEE ON THE JUDICIARY, 

Washington, DC. 
The subcommittee met, pursuant to call, at 2 p.m., in Room 2237 

Raybum House Office Bvmding, Hon. (Jeorge W. Gekas [chadrman 
of the subcommittee] presiding. 

Present: Representatives George W. Gekas, Lindsay O. Graham, 
Steve Chabot and Jerrold Nadler. 

Also present: Representative John Conyers Jr,. 
Staff present: Raymond V. Smietanka, Subcommittee Chief 

Coimsel; Susan Jensen-ConkUn, Counsel; Sarah Zaffina, Staff As- 
sistant; Perry Apelbaum, Minority General Counsel; and David 
Lachmann, Minority Professional Staff Member. 

OPENING STATEMENT OF CHAIRMAN GEKAS 
Mr. GEKAS. [presiding] The hour of two o'clock having arrived, 

the Committee on Commercial and Administrative Law shall come 
to order. But pursuant to the custom of the Chair and the rules of 
the House, we cannot proceed until a second member appears to 
constitute the hearing quorum. 

The custom in which the Chair is engaged is to hit the gavel at 
the appointed hour, even if we then have to take a nap imtil the 
next member appears for the panel. And, so pending that, I ask the 
witnesses to be patient, even more patient than they have already 
been, and we will recess until the appearance of a second member. 

[Recess.] 
Mr. GEKAS. The presence of the gentleman from New York now 

being noted, the required quorum is present, and the hearing C£m 
proceed. 

As everyone knows, the subject matter is the story of two inter- 
ests: That of the debtor in bankruptcy and the creditor in bank- 
ruptcy. We have heard that story repeatedly throughout the last 3 
years in various degrees. But this issue is so complex and so, how 
shall I say, different from any that this member has ever encoun- 
tered, that I am eager to hear the witnesses' testimony. It has that 
government/private sector flavor that befuddles us on a normal 
basis. 

Whether or not the regulatory agency that involves itself in this 
process, in the bankrupt process, is doing it for regulatory purposes 

(1) 



or for collection purposes is a groundwork issue; we understand 
that. And the relative rights then of a debtor become inflamed 
when some other action is trying to be accomplished by a regu- 
latory agency. 

And, so we don't know where we are on the issue—I don't. Maybe 
the gentleman from New York knows where he is, but I don't. And, 
therefore, the testimony is going to be very valuable in trying to 
sort it all out. We do have an open mind on this question, because 
there is nothing in our minds that can start to approach the vagar- 
ies of this particular issue. 

So, with that, I will be glad to render to Mr. Nadler the micro- 
phone for an opening statement. 

[The prepared statement of Mr. Gekas follows:] 

PREPARED STATEMENT OF HON. GEORGE W. GEKAS, A REPRESENTATIVE IN CONGRESS 
FROM THE STATE OF PENNSYLVANIA 

Today we focus on one of the more intriguing issues presented in the bankruptcy 
forum. This issue concerns two competing interests: ensuring that regulatory en- 
forcement efforts are not impeded by debtors who use bankruptcy as a sword to de- 
feat those efforts and ensuring that regulatory enforcement actions are not used as 
a cover to obfuscate what are inherently creditor collection efforts. 

Clearly, bankruptcy should not be a refuge or a haven for law breakers. To that 
end, the current bankruptcy law specifically excepts certain types of law enforce- 
ment proceedings ft^m the broad reach of the automatic stay. The automatic stay, 
as we know, is one of the most fundamental provisions in the Bankruptcy Code. It 
ensures that bankruptcy assets sire protected and maximized for the benefit of credi- 
tors by preventing their dissipation through the proverbial race to the courthouse. 
In general, the automatic stay ensures that all similarly situated creditors are treat- 
ed equally and fairly in a bankruptcy case. The automatic stay also gives the debtor 
a financial "breathing spell" during which the debtor can focus its resources on reor- 
ganization instead of defending creditor collection proceedings. 

While the law is generally clear that regulatory enforcement proceedings are not 
enjoined by the automatic stay, there are instjinces when a governmental agency at- 
tempts to assert that its actions are intended for regulatory enforcement, when in 
fact they are simply creditor collection efforts. 

Several recent bankruptcy cases involving certain spectnun licenses illustrate the 
clash of competing interests presented by the automatic stay and regulatory enforce- 
ment efforts. These cases have generated much interest in the bankruptcy and regu- 
latory communities as well as in the telecommunications industry. In addition, they 
have caused at least one federal agency, namely, the Federal Communications Com- 
mission, to seek legislative relief in prior years. 

Our hearing today will hopefully lead to greater understanding of the issue and 
the competing concerns as analyzed by our esteemed panelists. 

Mr. NADLER. Thank you very much, Mr. Chairman. I know that 
some people in the public might think that with respect to Mem- 
bers of Congress there is nothing much in our minds. I am glad you 
qualified that statement with the end of the sentence by saying 
with regard to a specific issue. 

Let me say that this committee and this subcommittee have been 
struggling in general with the bankruptcy code for the last, I think, 
3 years quite contentiously. The chairman and I have not agreed 
on some of those issues, to put it mildly. I hope that on this issue, 
which is a relatively luiprecedented, as far as I know, a very new 
challenge to the automatic stay to most of the concepts that we 
normally think of as central to bankruptcy law. 

It is a new idea with regard—I think it is a new idea with regard 
to what the limits of the automatic stay and the privileges of gov- 
ernment agencies superseding the normal considerations of bank- 
ruptcy law, and I hope we wll take a fresh look at this and con- 



sider whether it makes a sense as a policy matter as well as a legal 
matter to allow this rather major limitation on what we have al- 
ways considered normal bankruptcy law and the automatic stay. 
For myself, I have a somewhat open mind, but I am very skeptical, 
I must tell you. 

And I want to commend the chairman for scheduling this hearing 
soon enough in the process so that if the committee determines 
that some action might be taken legislatively, we still have time to 
do it this year. So, we will listen with open ears and hopefully open 
minds, and I thank the chairman. 

Mr. GEKAS. We thank the gentleman, and we will proceed with 
the introduction of our witnesses who constitute the first panel. 
Ethan Posner currently serves as Deputy Associate Attorney Gen- 
eral at the Justice Department where he has oversight responsibil- 
ity for matters arising from the Anti-trust and Civil Divisions, as 
well as responsibility for many civil justice and civil enforcement 
issues, including bankruptcy. 

Prior to joining the Department of Justice, Mr. Posner was a 
partner in the Washington D.C. law firm of Covington and Burling, 
specializing in complex civil litigation. Mr. Posner is a 1989 grad- 
uate of the University of Michigan Law School where he was a sen- 
ior editor of the Law Review. He also served as a Judicial Clerk 
for Judge Harrison Winter on the U.S. Court of Appeals for the 4th 
Circuit. 

He is joined at the witness table by Christopher Wright, the Gen- 
eral Counsel of the Federal Communications Commission, a posi- 
tion he has held since 1997. Previously, he was the Deputy General 
Counsel for 3 years before being appointed to his current position. 
His responsibilities include providing advice to the Commission re- 
farding significant legal issues and enforcing the Commission's or- 

ers in the courts. 
Before joining the Commission, Mr. Wright spent 9 years in the 

Solicitor General's Office where he argued 27 cases before the Su- 
preme Court. He also spent 2 years in private practice at Shea & 
Gardener. Mr. Wright served as a law clerk to Judge Joseph T. 
Snead of the 9th Circuit and to Chief Justice Warren A. Burger. 
He graduated from Harvard College and Stanford Law School. 

We will begin the testimony in the order in which the witnesses 
were introduced. We will tell them that their written statements 
wiU automatically become a part of the record. We ask each wit- 
ness to restrict the oral testimony to about five minutes, but we 
will not strangle the witness if he goes a little beyond that dead- 
line. 

So, we will begin with Mr. Posner, five minutes. 

STATEMENT OF ETHAN POSNER, DEPUTY ASSOCIATE ATTOR- 
NEY GENERAL, DEPARTMENT OF JUSTICE, WASHINGTON, DC 

Mr. POSNER. Mr. Chairman and Congressman Nadler, good after- 
noon 

I appreciate the invitation to provide the Department of Justice's 
views of the poUce and regulatory exception to the bankruptcy 
automatic stay. The Department of Justice, and the public at large, 
have a strong interest in this exception, as it protects vital public 
safely and regvdatory interests by ensuring that bankruptcy does 



not afford a haven for wrongdoers and those who violate Federal 
or State regulatory laws and programs. 

We believe that the current Bankruptcy Code strikes an appro- 
priate balance between protecting the public interest and recogniz- 
ing the primacy of important regulatory functions, on the one hand, 
and promoting the needs of debtors and creditors in the bankruptcy 
process, on the other hand. 

The police and regulatory exception, codified at section 362(b)(4) 
of the Bankruptcy Code, provides, as the chairman and Congress- 
man Nadler know, that the automatic stay does not extend to the 
commencement or continuation of actions and proceedings by gov- 
ernmental units to enforce police or regulatory powers. 

Thus, for example, Federal and State governments may enforce 
and pursue actions under the environmental laws or the labor laws 
against the debtor, whether those actions were filed before or after 
the bankruptcy petition. Similarly, regulatory agencies, both State 
and Federal, may enforce their regulatory programs against debt- 
ors. Section 362(b)(4) provides regulatory authorities with the nec- 
essary flexibility to protect the broad public interest that may be 
threatened by the financial instability of a single entity. 

In the Department's view, if the Bankruptcy Code did not so pro- 
vide, the bankruptcy process could be used as a shield, immunizing 
debtors from actions that protect public safety and enforce impor- 
tant and long-standing regulatory priorities. 

It is important to recognize that the police and regulatory excep- 
tion is not unlimited. Federal and State governments and regu- 
latory agencies may not use the exception to enforce a money judg- 
ment or pursue a collection action without first obtaining relief 
fi-om the bankruptcy court. Over the past 20 years, the police and 
regulatory power exception has been applied to permit govern- 
mental units to pursue actions that protect the public and vindicate 
important regulatory priorities. 

Let me provide a few quick examples. First, numerous courts 
have refused to stay actions requiring a debtor to abide by Federal 
and State environmental laws that require clean-up of hazardous 
waste materials, and the distribution of clean drinking water. 
Courts have refused to stay or interfere with those actions. 

Second, courts have refused to interfere with actions that vindi- 
cate important regulatory interests. A unanimous Supreme Court 
made that clear in the MCorp. case, a 1991 decision holding that 
the automatic stay did not shield a debtor bank from pre-bank- 
ruptcy regulatory proceedings instituted by the Federal Reserve 
Board. The Supreme Court explicitly rejected the argument, ad- 
vanced by the debtor in that case and by others more recently, that 
the regulatory action could proceed only if the bankruptcy court 
first determined whether the proposed exercise of the police or reg- 
ulatory power was legitimate. 

Writing for a unanimous court. Justice Stevens stated that a 
broad reading of the stay provision would require bankruptcy 
courts to scrutinize the validity of every administrative or enforce- 
ment action brought against a debtor. That scrutiny, the court 
unanimously concluded, conflicts with the broad discretion Con- 
gress has expressly granted many administrative entities and con- 
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flicts, the court noted, with the limited authority Congress has 
vested in bankruptcy coiurts. 

In several other cases, the courts rejected efforts to delay or 
interfere with an action by the FAA to £illocate critical landing slots 
in the face of a challenge by bankrupt airUnes. Critically, these and 
other cases recognize that the police and regulatory exception ap- 
plies even if the regulatory action impacts the property or assets 
of the estate. Indeed, many actions imdertaken by a regulator may 
have the effect of impacting the property of the estate, but that 
caimot be sufficient to justify the operation of the stay. 

One of the most recent examples of a court recognizing the pri- 
macy of important regulatory functions, of course, occurred in the 
Nextwave case, decided by the 2nd Circuit Court of Appeals in De- 
cember of 1999. That case, as the committee knows, held that the 
bankruptcy judge had no authority to interfere with the FCC's ex- 
clusive authority to regulate the radio spectrum and established a 
process to select and allocate Ucenses. 

Although the court did not cite section 362(bX4) as the basis for 
its decision, it did conclude that important regulatory interests 
must prevail over the interests of an individual debtor. That prin- 
ciple, which the Department of Justice strongly supports, is at the 
heart of the police and regulatory exception. 

In sum, Mr. Chairman and Congressman Nadler, we believe that 
the police and regulatory exception protects public safety and vindi- 
cates important regulatory interests. The Department of Justice 
would oppose any effort to narrow or restrict section 362(bX4) or 
any other provision of the Bankruptcy Code or other law that 
would undermine the important principles on which the poUce and 
regulatory exception is based. 

Mr. Chairman, Congressman Nadler, thank you for the oppor- 
tunity to present the views of the Department of Justice on this im- 
portant topic, and I would be pleased to answer questions that you 
may have. 

[The prepared statement of Mr. Posner follows:] 

PREPARED STATEMENT OF ETHAN POSNER, DEPUTY ASSOCIATE ATTORNEY GENERAL, 
DEPARTMENT OF JUSTICE, WASHINGTON, DC 

Mr. Chairman, Congressman Nadler, and Members of the Subcommittee: 
I appreciate the invitation to provide the Department of Justice's views of the po- 

lice and regulatory exception to the bankruptcy automatic stay. The Department of 
Justice—and the public at large—have a strong interest in this exception, as it pro- 
tects vital health, safety, and regulatory interests by ensuring that bankruptcy does 
not afford a haven for criminals and the violators of federal or state regulatory laws 
and programs. We believe that the current Bankruptcy Code provisions strike an 
appropriate and important balance between protecting the public interest and rec- 
ognizing the primacy of important regulatory functions, on the one hand, and pro- 
moting the needs of debtors and creditors in the bankruptcy process, on the other 
hand. 

I. THE AUTOMATIC STAY AND THE POUCE/REGULATORY EXCEPTION 

Under section 362 of the Bankruptcy Code, upon the filing of a petition for bank- 
ruptcy, the debtor is entitled to an automatic stay from adverse creditor actions. As 
the legislative history to this section recognizes, the automatic stay is one of the 
fundamental debtor protections provided by the bankruptcy laws. It gives the debtor 
a breathing spell from his or her creditors; and it stops collection and foreclosure 
efforts, enabling the debtor to reorganize her finances or businesses and/or liquidate 
assets in a rationed manner. The automatic stay also benefits creditors by promoting 
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the orderly administration of the estate as well sis the bankruptcy policy of equality 
of distribution aunong claimants. 

But the Bankruptcy Code also recognizes a very important set of exceptions to the 
automatic stay. "Congress recognized . . . that the stay provision was particularly 
vulnerable to abuse by debtors improperly seeking refuge under the stay in an effort 
to frustrate necessary governmental functions." United States v. Nicolet, Inc., 857 
F.2d 202, 207 (3d Cir. 1988). Under section 362(bX4) of the Code, the automatic stay 
for the debtor does not extend to the commencement or continuation of actions and 
proceedings by governmental units to enforce police or regulatory powers. Thus, for 
example, federal and state governments may enforce and pursue actions under the 
criminal, environmental, or labor laws against the debtor or the estate—whether 
those actions were filed before or after the bankruptcy petition. Similarly, regulatory 
agencies such as the FCC or FAA, so long as they act in their regulatory capacity, 
may enforce their regulations and regulatory programs against debtors. To prevent 
governmental and regulatory agencies from doing so would transform the bank- 
ruptcy process into a shield, immimizing debtors from actions that protect public 
safety and enforce iinportant and longstanding regiilatory priorities. 

Recognizing these nindamental interests, in 1998 Congress confirmed that the po- 
lice and regulatory exception permits police and regulatory actions against estate 
property. Although applicable generally, the clarification was enacted in a bill to im- 
plement the United States' obligations under the Chemical Weapons Convention. 
The 1998 amendment ensured that dangerous chemicals banned by the Convention 
could be seized without awaiting permission from the bankruptcy court. Securing 
bankruptcy court permission requires formal and often time-consuming legal action. 
Such delay in seizing hazardous materials obviously places the pubUc at risk. For 
this reason, we strongly supported the 1998 amendment confirming the broad scope 
of the police and regiuatory exception. 

The police and regulatory exception is not luilimited, however. Federal and state 
governments may not, for example, use the exception to enforce a money judgment 
without first obtaining relief in the bankruptcy court. Thus, an appropriate balance 
exists between the puolic interest in regulatory enforcement and the interest of the 
bankruptcy court in managing the finances of the debtor. 

II. APPLICATION OF THE POLICE AND REGULATORY EXCEPTION 

The ways in which the poUce and regulatory exception have been applied in prac- 
tice is perhaps the best illustration of its importance. Over the past 20 years, the 
police and regulatory power exception has been applied to permit governmental 
units to pursue actions that protect the health and safety of the public, including 
environmental enforcement actions, labor law enforcement actions, employment dis- 
crimination enforcement actions, and medical hcense revocation proceedings. Simi- 
larly, the regulatory aspect of the police and regulatory exception has been appUed 
broadly to require the enforcement of many important regulatory priorities. The Se- 
curities and Exchange Commission, for example, has relied upon the police and reg- 
ulatory exception to maintain its enforcement actions to disgorge illicit profits and 
enjoin fraudulent activity. 
A. Using The Police I Regulatory Exception to Protect Health and Welfare 

Examples where the police and regulatory exception has been used to protect the 
health and welfare of the pubUc include: 

• an action by the Pennsylvania Department of Environmental Resources to re- 
quire a debtor to comply with a pre-bankruptcy consent order to clean up the 
pollution on its property. The court refused to stay that action even though 
the debtor asserted that it would have to spend money to continue cleaning 
up its property. Penn Terra Ltd. v. Department of Environmental Resources, 
733 F.2d 267 (3d Cir. 1984). 

• United States could pursue action against debtor under the Safe Drinking 
Water Act to protect nealth and safety of residents. United States v. Merritt, 
No, 94-CV-026 (D. Wyo. 1994). 

• an action by a state medical quaUty assurance board to determine whether 
a doctor's license to practice should be revoked. The doctor attempted to in- 
voke the automatic stay but section 362(bX4) was held to apply and the hear- 
ings proceeded. Thomassen v. Division of Medical Quality Assurance, 15 B. R. 
907 (B.A.P. 9th Cir. 1981). 

• an investigation by a state agency into age and sex discrimination and sexual 
harassment allegations. A debtor motel nad sought to invoke the automatic 
stay to stop these proceedings but the court permitted them to proceed under 



the police and regulatory exception. In re Mohawk Greenfield Motel Corp., 239 
B.R. 1 (Bankr. D. Mass. 1999). 

• an emplo3nnent discrimination action by the EEOC against the Rath Packing 
Company, which had sought to enjoin the EEOC after filing for bankruptcy. 
The Eight Circuit firmly rejected this effort, relying expressly on the police 
and regulatory exception. EEOC v. Rath Packing Co., 787 F.2d 318 (8th Cir. 
1984). 

• a city's condemnation and demolition action, which had determined that a di- 
lapiaated building owned by the debtor posed a serious threat to the commu- 
nity. The debtor attempted to avoid the demolition by invoking the automatic 
stay but the court applied the (bX4) exception. Javens v. City of Hazel Park, 
107 F.3d 359, 365 (6th Cir. 1997). 

These examples—all of which protected the public good—serve to illustrate the 
continuing importance of the pohce eind regulatory exception. 
B. Using The Police /Regulatory Exception to Further Important Regulatory Interests 

The police and regulatory exception is not hmited to actions taken to protect pub- 
lic health or safety. See In Re Commonwealth Companies, Inc., 913 F.2d 518, 521 
(8th Cir. 1990) (rejecting "view that section 362(bX4) applies only to actions to pro- 
tect public health or safety"); In re Commonwealth Oil Refining Co., 805 F.2d 1175, 
1184 (5th Cir. 1986) (exception is "not . . . limited to those situations where immi- 
nent and identifiable harm to the public health and safety or urgent public necessity 
is shown"), ceH. denied, 483 U.S. 1005 (1987). Section 362(bX4) also applies when 
a federal or state governmental entity seeks to vindicate and enforce regulatory 
powers. The Supreme Court made that clear in MCorp v. Board of Governors of the 
Federal Reserve System, 502 U.S. 32 (1991), holding that the automatic stay did not 
shield a debtor bank fi-om pre-bankruptcy regulatory proceedings instituted by the 
Federal Reserve's Board of Governors, which sought to require the debtor to recapi- 
talize its subsidiary banks in order to preserve the strength and safety of the federal 
banking system. In so holding, the Supreme Court rejectied the argument, advanced 
by the deotor, that the Federal Reserve could proceed only if the bankruptcy court 
first determined "whether the proposed exercise of police or regulatory power is le- 
gitimate. . . ." 502 U.S. at 40. That "broad reading of the stay provision would re- 
quire bankruptcy courts to scrutinize the validity of every administrative or enforce- 
ment action" brought against a debtor, the Court concluded. Such scrutiny "conflicts 
with the broad discretion Congress has expressly granted many administrative enti- 
ties and [conflicts with] the limited authority Congress has vested in bankruptcy 
courts." 502 U.S. at 40. 

Other cases in which important regulatory interests have prevailed over the inter- 
ests of the debtor include: 

• an action by the FAA to allocate critical landing slots in the face of a chal- 
lenge by bankrupt airhnes. The coixrts rejected efforts to delay or interfere 
with the FAA's regulatory proceedings. In re Gull Air, Inc., 890 F.2d 1255 (1st 
Cir. 1989); In re Braniff Airways, Inc., 700 F.2d 935 (5th Cir. 1983). 

• an enforcement action by the Securities and Exchange Commission, which as- 
serted that debtor Paul Bilzerian had committed violations of the securities 
laws. The bankruptcy court refused to invoke the automatic stay to block the 
SEC's regulatory action. In re Bilzerian, 146 B.R. 871 (Bankr. M.D. Fla. 
1992). 

Furthermore, section 362(bX4)'s "regulatory power exception applies to acts by the 
government to obtain possession of property of the Bankruptcy estate or to exercise 
control over Bankruptcy estate property." In re PMI-DVM Real Estate Holdings, 
LLP, 240 B.R. 24, 30 (Bankr. D. Ariz. 1999). Indeed, "[m]any actions against a debt- 
or taken under governmental police or regulatory power have the effect of control- 
ling the property of the estate In re Javens, 107 F.3d 359, 367 (6th Cir. 1997). As 
the Supreme Court concluded in the MCorp. case, the possibility that regulatory ac- 
tions may conclude with the entry of an order that will affect the bankruptcy court's 
control over property of the estate "cannot be sufficient to justify the operation of 
a stay against" a regulatory action under section 362(bX4). "To adopt such a charac- 
terization of enforcement proceedings would be to render subsection (bX4)'s excep- 
tion meaningless." 

One of the most recent examples of a court recognizing the primacy of important 
regulatory interests occurred in In Re Nextwave Personal Communications, Inc., 200 
F.3d 42 (2d Cir. 1999), which involved the ability of the Federal Communications 
Commission to establish and enforce the terms under which certain C-block per- 
sonal communications licenses would be auctioned and allocated. In the Nextwave 
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case, the debtor filed for bankruptcy to avoid paying the $4.74 billion that it in- 
curred by submitting winning bids for 63 licensea in the FCC's auction program. 
The bankruptcy judge voided $3.7 billion of this obligation and entered judmient 
permitting Nertwave to retain the licenses it had won at auction. On appeal, the 
Second Circuit concluded that the bankruptcy judge had no authority to interfere 
with the FCC'a exclusive authority to regiilate the radio spectrum and establish a 
process to select and allocate licensees. Although the court did not cite section 
362(bX4) as the basis for its decision, it did conclude that important regulatory in- 
terests must prevail over the interests of an individual debtor. That principle, which 
the Department strongly supports, is at the heart of section 362(bX4). 

m. THE JUSTICE DEPARTMENT WOULD OPPOSE ANY EFFORT TO NARROW OR RESTRICT 
THE POLICE AND REGULATORY EXCEPTION OR THE PRINCIPLES ON WHICH IT IS BASED. 

The Justice DepEul^ment strongly supports the police and regulatory exception in 
the Bankruptcy Code. We believe section 362(bX4) protects public safety and vindi- 
cates important regulatory interests. The Department of Justice would oppose any 
efifort to narrow or restrict section 362(bX4) or any other provision of the Bank- 
ruptcy Code that would undermine these important principles. 

Mr. Chairman, thank you for the opportunity to present the views of the Depart- 
ment of Justice on this important topic. I would be pleased to answer any questions 
you might have. 

Mr. GEKAS. Thank you. 
We turn to Mr. Wright. 

STATEMENT OF CHRISTOPHER J. WRIGHT, GENERAL COUN- 
SEL, FEDERAL COMMUNICATIONS COMMISSION, WASHING- 
TON, DC 
Mr. WRIGHT. Thank you. Let me also thank you for my oppor- 

tunity to testify here today. 
As Mr. Posner's explained, section 362(bX4) distinguishes regu- 

lators from creditors. 
Mr. NADLER. Could you speak a little louder, please? 
Mr. WRIGHT. Certainly. 
The FCC has a narrower focus than the Department of Justice. 

We have been entemgled in bankruptcy proceedings only on account 
of our auction program during the BVa years I nave been at the 
Commission. I tnink the most useful thing I can do is explain why 
the 2nd Circuit was right that we are properly viewed as a regu- 
lator rather than a creditor. 

The key point I think I would like to make today is that we view 
auctions as a method of distributing spectrum licenses. We view 
them as an alternative to comparative hearings and lotteries. Dis- 
tributing spectrum licenses has been one of the core missions of the 
FCC since we were created in 1934. From our perspective, it has 
always been a key function to make sure that there is not inter- 
ference on the airwaves. And the way we do that is to license par- 
ticular frequencies in particular areas. 

Now, we didn't get auction authority until 1993. We held the 
world's first spectrum auction in 1994. But for 60 years before that 
we were distributing spectrum licenses. We think that the auction 
authority is a terrific way to distribute commercial licenses, sind 
the reason we think that is because we think it is a superior way 
to identify, with respect to commercial licenses what party is most 
likely to put the spectrum to use efficiently and productively. 

The 2nd Circuit said, quote "Our full and timely payment re- 
quirements have regulatory significance." It understood, as the 
bankruptcy court did not, that this is not primarily a means of 
raising money, from our perspective. It is a means of distributing 



licenses, of getting licenses into the hands of the party best able 
to use them. Again, from our perspective, the auction program sets 
up a market test to determine who best will use the license. 

Now, in our world, in the FCC world, everyone knows that 
warehousing spectrum is tragic. We want more competition in the 
wireless industry. We are very proud that we ended the cellular 
duopoly a few years ago. We now have four or five wireless com- 
petitors in every urban market. Prices have gone down, service has 
improved on accoxmt of that. It is very frustrating from our per- 
spective that a very valuable piece of spectrum has essentially been 
tied up bankruptcy proceedings and has not been used for a num- 
ber of years for that reason. 

We are about to launch an auction next month which we expect 
bidders will bid in order to provide high speed internet access by 
wireless means. We are very anxious to set up alternative paths to 
the internet. One of our problems with that auction is that, given 
that there is so little spectrum available, the users of that spec- 
trum probably have to share it with television channels 60 to 69 
for some time. Again, it is terribly fiiistrating when we want to get 
alternative means of access to the internet out there, that this \al- 
uable spectrum in the C Block has been tied up in bankruptcy. 

In our view, all of the C Block bankrupts should have been treat- 
ed the way Southeast Telephone was. Southeast, unlike Nextwave 
and unlike GWI, filed a request for a waiver with the Commission 
of the full and timely payment requirement. The Commission said, 
no, we're going to apply our rules, as they are written, and instead 
of going to bartouptcy court Southeast, went to district court. It ac- 
tually went to two district courts, both in the 6th Circuit and in 
the D.C. Circuit. 

Those courts properly rejected Southeast Telephone's arguments. 
We have already reauctioned Southeast's spectrum, and it is in the 
hands of someone who will put it to productive use soon. That is 
what we think should have happened in these bankruptcy cases. 
That is what would have happened if the bankruptcy courts had 
not rejected our argiunent that C Block licensees are properly re- 
viewed with respect to the FCC as working with us in our regu- 
latory capacity. 

The Mountain Solutions case, decided by the D.C. Circuit in De- 
cember, is another case where a court of appeals has "recognized 
the importance to the integrity of the auction process," quoting the 
D.C. Circuit there, of our timely payment requirement. Mountain 
Solutions, another C Block bidder, came to us requesting a 30-day 
extension to make its second downpayment. Again, we said we are 
going to enforce our rules as they are written, waiver request de- 
nied. Mountain Solutions went to the D.C. Circuit, attempting to 
overturn our decision. The D.C. Circuit upheld it in a decision that, 
like the 2nd Circuit's recent decision, recognizes that we are pri- 
marily acting as a regulator, and that by insisting on full and time- 
ly payment, we are fulfilling our regulatory goals of getting licenses 
into the hands of people who will use them most efficiently. 

In our view, those decisions are right. If you consider any amend- 
ments to the Bankruptcy Code, in our view, you should codify those 
decisions and not overturn them, as others have asked you to do. 
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And of course we woiild be happy to work with your staff if in fact 
you would like to make any such amendment. 

Thank you again. 
[The prepared statement of Mr. Wright follows:] 

PREPARED STATEME^fT OF CHRISTOPHER J. WRIGHT, GENERAL COUNSEL, FEDERAL 
COMMUNICATIONS COMMISSION, WASHINGTON, DC 

Thank you for the opportiinity to testily. 
As you know, the FCIC is involved in a number of bankruptcy proceedings involv- 

ing companies that bid for "C block" licenses to provide wireless telecommunications 
service. The licenses were awarded by the FCC by means of auctions, and the li- 
censes state plainly on their face that they cancel automatically if payment is not 
made in full and on time. The key issue in those cases is whether the FCC is prop- 
erly viewed as a "creditor" or a "regulator." The C block licensees have argued that 
the FCC is properly viewed as merely another creditor. Accordingly, they have 
asked bankruptcy courts to permit them to retain their licenses at amounts less 
than they bid and even though they failed to make payments that were due. We 
were, of course, very pleased that the Second Circuit, the only court of appeals to 
have addressed the issue, recently ruled very forcefully that we are properly viewed 
as a regulator, and held that the bankruptcy court lacked authority to permit 
NextWave to retain its licenses without satisfying the full and timely payment re- 
quirements. FCC v. NextWave Personal Communications, Inc., 200 F.3d 43 (2d Cir. 
1999). 

We understand the focus of this hearing to be on Section 362(b)(4) of the Bank- 
ruptcy Code, 11 U.S.C. 362(b)(4). By its terms, that provision states that the auto- 
matic stay does not apply to actions enforcing an agency's "regulatory power." 
NextWave has argued that Section 362(b)(4) does not mean what it says and that 
Section 362 should be construed to stay enforcement of the FCC's auction rules. 
That issue is pending before the Second Circuit, and we expect a decision very soon. 
I am not here today to argue that pending case, but I am happy to explain why, 
as a matter of policy, it is sensible to conclude that bankruptcy courts should not 
be permitted to revmte or stay the effectiveness of our auction rules. If wireless 
companies can tie their licenses up in bankruptcy proceedings, it will only delay the 
creation of additional competition that will benefit all Americans. 

The FCC was created in 1934, and since that time one of our two core missions 
has been to manage the radio spectrum. (The other core mission is the regulation 
of companies that were regarded as natural monopolies, such as wireline telephone 
companies and cable operators.) With respect to the spectrum, we are the successor 
to the Federal Radio Commission, which was created in 1927. The basic problem 
is this: If two people try to use the same frequency at the same time, neither will 
be heard clearly on account of the resulting interference. To solve that problem, we 
award licenses granting companies the exclusive right to use a particular frequency 
in a particular geograpnic area. So, for example, radio station WETA has the exclu- 
sive right in the Washington area to broadcast on 90.9 FM. Anyone else attempting 
to use that frequency is viewed by us as a "pirate," and if necessary—and it fre- 
quently has been necessary in the last few years—we take action to shut down such 
pirates. The general point is that one of our core missions is to allocate blocks of 
spectrum to different uses, to distribute licenses within those blocks, and to police 
the spectrum to make sure that particular frequencies are being used in accordance 
with our rules and the terms of our licenses. 

I am sure you are aware that a wireless telephone is a radio. If you make a call 
using a wireless phone, it sends your signal to an antenna that then connects your 
call to the wireline network. A wireless operator has a license issued by the FCC 
granting it the exclusive right to use particular frequencies in a particular geo- 
graphic area, just like radio stations and television stations. 

The FCC has relied primarily on three methods over our history to distribute li- 
censes: comparative hearings, lotteries, and auctions. In comparing the relative mer- 
its of these three methods, one criterion that is of great importance to us is speed 
in getting spectrum into service. It is second nature to FCC lawyers that 
warehousing spectrum—or spectrum Isang fallow, as we sometimes put it—is a trag- 
edy. We want more voices and more competition, wherever possible, and there is a 
great demand for spectrum. We have allocated more spectrum to wireless tele- 
commimications services over the last decade, so that there are now four or five 
wireless providers competing in every market. That has led to a dramatic drop in 
the price to consumers of wireless service along with improvements in the quaUty 
of service. We want even more competition, and are very frustrated that much of 
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the C block has not been put to use. We also have allocated spectrum to create a 
new digital television service, and we goin^ to auction the spectrum devoted to ana- 
log television stations in the range comprising channels 60 to 69 in a few months. 
One problem there is that the new Ucensees will have to coexist with some of the 
inciunbents until the transition from analog to digital television is completed. It is 
extremely frustrating that the C block spectrum has been lying fallow while the 
spectrum devoted to channels 60 to 69 will have to accommodate multiple users for 
a period of time. We anticipate that some of the winners of the licenses for the spec- 
trum currently allocated to channels 60 to 69 will use the licenses to provide wire- 
less internet service, and many companies are rec^uesting that we clear additional 
spectrum so that it can be used to provide wireless internet service. Again, it is frus- 
trating that some extremely valuable spectrum has been tied up in bankruptcy pro- 
ceedings while so many companies are anxious to use spectrum for high speed inter- 
net access and we are having trouble clearing spectrum for that use. 

Let me turn to a brief description of our three primary methods of distributing 
licenses. Most licenses to operate radio and television stations were awarded by 
means of comparative hearings. Under the comparative hearing regime, the Com- 
mission would decide which applicant should get a license using a variety of criteria 
that changed over the years but focused primarily on ability to serve the local com- 
munity and on the goal of increasing the number of voices providing service to that 
community. It typically took a long time to conduct a comparative hearing, it has 
never been possible to develop criteria that identify the best applicant beyond any 
dispute, ana, in part for that reason, extended litigation often ensued after we 
awarded a license by means of a comparative hearing. 

Lotteries have also been used to distribute some types of licenses. Unfortunately, 
in some cases they have proved to be even slower than comparative hearings as "ap- 
{)lication mills" were created and seemingly endless litigation ensued over whether 
otteiy winners had the basic qualifications necessary to provide service. Although 

lotteries are appropriate in some circumstances, they are not as good as auctions 
in other circumstances in getting licenses into the hands of those best equipped to 
use them efficiently to provide service to the public. 

The FCC obtained auction authority in 1993 and held the world's first spectrum 
license auction in 1994. The vast majority of our auctions have been great successes 
in terms of the criteria by which we judge them: getting spectrum licenses quickly 
into the hands of companies that will use them most efficiently to provide service 
to the public. The A and B blocks, for example, added two new competitors to the 
wireless marketplace, replacing the cellular duopoly with real competition that, as 
I have said, has led to lower prices and better service. 

The point I want to emphasize today is that we view auctions primarily as an 
alternative method of distributing spectrum licenses. In cases involving the aistribu- 
tion of licenses to provide commercial service, we think auctions are preferable to 
comparative hearings or lotteries. An auction provides a market test of who values 
the license most highly and, therefore, is most likely to put the license into service 
most efficiently. An auction is better than a comparative hearing, in our view, in 
determining who is best equipped to put the spectrum to efficient use—and one 
might think that we would over-estimate our ability to select the best applicant by 
comparative means. An auction is obviously preferable to a lottery in that critictd 
respect. And an auction creates all the right incentives to put spectrum into use 
quickly. If you have paid a large sum for a spectrum license, you are likely to be 
very eager to put it into service as promptly as possible. You are extremely unlikely 
to warehouse the spectrum. Again, the A and B block auctions show how effectively 
auctions can get spectrum licenses into use quickly. 

Let me add that auctions are not always the preferable method of distributing li- 
censes. Congress has prohibited us from auctioning licenses to provide noncommer- 
cial educational radio or television service, and sensibly so. An auction is not a par- 
ticularly good method to determine who will provide the best noncommercial service. 
Similarly, Congress has wisely directed us not to take auction revenues into account 
when deciding how to allocate spectrum. Allocation is the step prior to licensing 
where we determine how a band of spectrum may be used; for example, whether 
it should be used to provide commercial television service or some other service. Ob- 
viously, uses such as noncommercial television or public safety would get short 
shrift if our allocation decisions were governed by financial considerations. Just as 
obviously, I think, some spectrum should be allocated for the exclusive use of fire 
and police departments, even if they would not be able to bid as much as AT&T 
or Bell Atlantic for that spectrum. 

The Second Circuit correctly understood that the bankruptcy court had erred by 
failing to appreciate that the FCC is not a mere creditor. The promise to pay the 
amount bid at auction on the terms set by the Commission has independent regu- 



12 

latory significance. Our method of distributing licenses obviously is premised on the 
abihty to pay what you bid: willingness to bid a large amount, even though you can- 
not pay it, does not identify an applicant as the person best able to put the spectrum 
to productive use. In addition, in every auction the winning bidder outbids someone 
else, and it undermines the integrity of the auction process if a high bidder that 
cannot pay what it bid according to the terms set nevertheless retains the license. 
For that reason, every Personal Communications Service license won at auction, for 
which installment payments were available as an option, plainly stated that it can- 
celed automaticaJly if payments were not made in full and on time. If a bankruptcy 
court rewrites the amount owed or the terms of payment, it interferes with our core 
regulatory function. As the Second Circuit stated—the FCC made—full and timely 
payment of the winning bid—a regulatory condition for obtaining and retaining a 
spectrum license." NextWave, 200 F.3d at 52, quoting 47 C.F.R. 24.708. That court 
correctly held that "the bankruptcy court had no authority—to interfere with the 
FCC's system for allocating spectrum licenses." Id. at 46. 

In addition to the Second Circuit, the D.C. Circuit has recognized the crucial regu- 
latory significance of paving what you bid on time. In the Mountain Solutions case, 
also arising from the C block auction, we refused to grant a waiver to Mountain So- 
lutions, which needed 30 extra days to make its second down payment. The court 
quoted the Commission's rationale for denying the waiver request and held that it 
was a sufficient basis on which to deny the waiver request. That rationale was that 
the "integrity and functioning of the auction process is dependent on having pay- 
ment obligations on winning Dids promptly met. Timeliness of such payments is a 
necessaiy (ndication to the Commission that the winning bidder is financially able 
to meet its v>bligations on the license and intends to use tne license for the provision 
of services to the public." Mountain Solutions, Ltd. v. FCC, 197 F.Sd 512, 517 (D.C. 
Cir. 1999). In addition, the D.C. Circuit stated that the FCC "reasonably focused 
on the importance of meeting pajmient deadlines to deter [winning C block bidders] 
from abusmg the lenient [installment payment] structure by shopping a winning bid 
in order to obtain financing for a payment." Id. at 518. In other words, our full and 
timely payment requirements have critical regulatory significance. 

To put this issue into proper perspective, consider a case involving the holder of 
an FCC license to provide noncommercial radio service. Suppose that licensee went 
to a bankruptcy court and presented a plan of reorganization that required the 
bankruptcy court to order us not to enforce the requirement that the company pro- 
vide noncommercial service. Suppose further that the only realistic way that the 
company could reorganize would oe to obtain revenues from selling commercials. I 
hope it is as obvious to you as it is to me that the bankruptcy court would be going 
far beyond its appropriate role, and intruding unreasonably into the FCC's role, if 
it approved such a plan of reorganization. Plainly, it is for the FCC, and not bank- 
rupted courts, to determine how many commercial and noncommercial stations are 
appropriate. If you understand that auctions are an edtemative means of distribut- 
ing licenses, you will understand that the Second Circuit correctly held that the 
bankruptcy court may not decide who holds FCC licenses by enjoining enforcement 
of our auction rules. 

Or consider the case of a radio station that loses its license at the end of its term 
after the Commission determines that it is not entitled to renewal under Section 
309(k) of the Communications Act, 47 U.S.C. 309(k). Suppose the radio station files 
a bankruptcy case and argues that it must be permitted to retain its license lest 
it be forced to liquidate, ^ain, I hope it is obvious that bankruptcy courts should 
not be permitted to review our renewal decisions, but that any challenge to a re- 
newal decision must be brought in a court of appeals. Yet under the position ad- 
vanced by the C block companies in the pending litigation, and contrary to the hold- 
ing of the Second Circuit, bankruptcy courts would have the power to overturn our 
renewal decisions. 

The Second Circuit also recognized, and we do not dispute, that there may be situ- 
ations in which we are properly viewed as a creditor rather than as a regulator. 200 
F.3d at 59 n.l5. Our rules provide that if you do not pay what you bid on time, 
you lose your license. The Second Circuit suggested that if we pursued a deficiency 
judgment following such a default, we might properly be viewed as a creditor. In 
other words, where we are seeking to collect money from the estate, we may be a 
creditor. But where the question is who holds spectrum Ucenses, we are properly 
viewed as a regulator. 

In our view, the Second Circuit has properly harmonized bankruptcy law and 
communications law. The D.C. Circuit likewise has recognized the importance to the 
integrity of the auction process of enforcement of our auction rules, and particularly 
our timely payment recKuirements. If you amend the Bankruptcy Code, you should 
codify their decisions. You certainly should not overturn them. As the Second Cir- 
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cuit held, allowing bankruptcy courts to ignore or rewrite our auction rules would 
"interfere with the FCC's system for allocating spectrum licenses." 200 F.3d at 46. 
For the reasons stated by the court, under the law as it is now written "bankruptcy 
court[s] ha[ve] no authority" to do so. Id. For the reasons I have given, bankruptcy 
courts should not be given the authority to interfere with our system of distributing 
spectrum licenses. We would welcome the opportunity to work with your staff to 
fashion appropriate language. 

Thjuik you again for the opportunity to testify. 

Mr. GEKAS. We thank the gentleman. 
Before we pose a few questions to our witnesses, let the record 

indicate that the gentleman from Michigan, Mr. Conyers, the rank- 
ing member of the Judiciary Committee, is present. And we accord 
to him now, if he wishes to do so, to give an opening statement. 

Mr. CONYERS. Thank you. Chairman Gekas. I was on the floor 
on the Asset forfeiture bill that just passed. And I wanted to begin 
by thanking you and ranking memoer Nadler for coming to an 
agreement on these hearings about the automatic stay provisions 
and what they mean amd what the FCC's role in them should be. 

I have been increasingly concerned regarding this issue and of 
our committee's jurisdiction, because the language authorizing ac- 
tions by FCC to unilaterally cancel spectrum license has been pro- 
posed in recent appropriation conferences and even passed the Sen- 
ate. 

This matter has taken on a renewed importance because of the 
FCC retroactively terminating Nextwave's telecommunications li- 
censes during the course of bankruptcy proceedings. So, the ques- 
tions that can be addressed during today's hearings—and I have 
listened to Mr. Wright, and I will read Mr. Posner's contribution 
here today—is one about the ambiguity of the law. And what direc- 
tion, if legislation is needed, should it go? And I want to just put 
in a small flag on behalf of the debtors, because it is a good policy 
generally to give debtor companies automatic stays so tiiat assets 
and jobs can be preserved. 

However, I come to the hearing and am interested in learning of 
any countervailing considerations that covdd be offiered by Mr. 
Wright. And then, of course, I am not sure if this language 
shouldn't be written by this subcommittee rather than the Appro- 
fjriations Committee if there is clarifying language needed. Any 
anguage that would amend the bankruptcy laws and not commu- 

nications laws seems to be an important part of bankruptcy juris- 
diction. 

And in that sense, I agree with both the subcommittee chairman 
and the ranking member that this is a matter that hopefully can 
be resolved within the jurisdiction of the Committee on Judiciary. 
And I thank you for allowing me to make those comments. 

[The prepared statement of Mr. Conyers follows:] 

PREPARED STATEMENT OF HON. JOHN CONYERS, JR, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF MICHIGAN 

I would like to thank Mr. Gekas for holding this hearing on limits on regulatory 
power under the btmkruptcy code. I wrote him on March 99 2000 asking for this 
bearing and I appreciate nis prompt action. 

The automatic stay provisions under II U.S.C. 362 constitute one of the most basic 
rights available under our bankruptcy laws, and are designed to grant debtor busi- 
nesses "breathing room" to reorganize their affairs and to preserve jobs. While Con- 
gress has chosen to enact a small number of exceptions to the automatic stay provi- 
sions, the exceptions are all extremely narrow (such as allowing the government to 
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take certain actions under its "police" authority as necessary to preserve or promote 
public health or safety). If Federal agencies are able to unilaterally interpret the law 
as applicable to debtors to take foreclosure type actions without court review, bank- 
ruptcy experts have argued this could allow agencies to achieve by regulation what 
Congress nas specifically chosen to prohibit by statute. 

I nave grown increasingly concerned regarding this issue-and our committee's ju- 
risdiction—because the language authorizing actions by the Federal Communica- 
tions Commission to unilaterally cancel spectrum licenses has been proposed in re- 
cent appropriations conferences and even passed the Senate law year. This matter 
has taken on renewed importance because of recent actions by the Federal Commu- 
nications Commission retroactively terminating Next Wave's telecommunications li- 
censes during the course of its bankruptcy proceedings. 

There are three Questions that I hope can be addressed during today's hearing. 
First, is there a problem with current law? That is, is the law ambiguous or uncer- 
tain? Section 362(b)(4) of the bankruptcy code states that the automatic stay does 
not apply of "the conunencement or continuation of an action or proceeding by a gov- 
ernmental unit or organization ... to enforce such governmental unit's or organiza- 
tion's police and regulatory power, including the enforcement of a judgment other 
than a money judgment. . . ." 

Second, if legislation is needed, then in what direction? 1 begin with a bias in 
favor of debtors. I generally believe that it is good policy to give debtor companies 
automatic stays so that assets and jobs can be preserved. However, I come to this 
hearing with an open mind and am interested in learning of any countervailing con- 
siderations by the FCC. 

FinsJly, if legislation is needed who should write it? Certainly not the Appropria- 
tions Committee which has hastily put together language in the past. I also strongly 
believe any language should amend the bankruptcy laws and not the communica- 
tions law as has been recently proposed. The automatic stay is a critical component 
of our bankruptcy jurisdiction. 

I look forward to today's testimony. 

Mr. GEKAS. Yes, we thank the gentleman, and we will begin the 
questioning by having the Chair )deld to itself five minutes for the 
purpose of examining the witnesses. 

The gentleman from Michigan used a word, I think, that is ap- 
propriate in relation to some of the questions that I want to ask. 
That word is ambiguity. The license, any license to me is, as I 
learned in law school, like an inchoate valuable asset, but it may 
not have an attendant immediate value. Both of you maintain that 
here in the exercise of the authority by the regulatory agency, the 
license is merely a procedural matter, it doesn't have a value, or 
isn't subject to being collected like money. 

Is that a fair, simply groundwork statement to begin the discus- 
sion? Aren't you both sa3dng that this is pvu-ely a regulatory proc- 
ess function that is being propelled by the administrative agency, 
and it has nothing to do with collecting monies, and therefore is 
not subject to the automatic stay. Isn't that what you are saying? 

Mr. WRIGHT. The case law distinguishes between regulatory and 
pecuniary interests. We would acknowledge that the bankruptcy 
stay wovdd apply if we had solely a pecuniary interest, and that's 
the way the cases have discussed it. We are now using a market 
test to determine who is best able to use those licenses. As I said, 
in the past, we would use a comparative hearing to try to decide 
who would best use the licenses. We are happy to use the market 
test. Of course, part of a market test is you have to be able to pay 
for the license. 

Mr. GEKAS. Yes, but in seizing back the license power, or the li- 
cense in question, aren't you collecting monies that are due even 
though this is one step removed irom putting it out for bid, for in- 
stance, or auction? And aren't you just one step away from doing 
collection work for the agency? 
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Mr. WRIGHT. I think an important step, and I think the 2nd Cir- 
cuit recognized that in footnote 15 of its opinion, a very important 
footnote. There it distinguished the situation for it where we were 
trying to determine who should have the Ucense and concluded 
that that is clearly a regulatory function. 

Now, it is possible that in certain circumstances we, the FCC, 
could be going to the bankruptcy court to try to collect money. And 
the 2nd Circuit said in that circumstance it might well thinJc that 
we were properly viewed as a creditor. But it seems to us that that 
is where the line is; that in trying to determine who holds our li- 
censes, we are acting as a regixlator. It may well be that if were 
actually trying to force pavement we should properly be viewed as 
creditor. 

Mr. GEKAS. And, thus, is the ambiguity about which we speak. 
But I think Mr. Posner suggested that—or Mr. Wright, or both— 
that if we acted on this that we should be codifying that version 
of the issue that you have articulated rather than persuade our- 
selves away from that. 

Mr. Posner? 
Mr. POSNER. Well, Mr. Chairman, I think, in our view, I think 

I mention what our view is on amending the provisions to narrow 
or restrict. We believe that the code currently strikes the appro- 
priate balance; that is, it draws the Une in the way Mr. Wright de- 
scribed, that the regulatory agency can't actually enforce a money 
judgment; it can't pursue a collection action, but it can take, as 
ong as its acting in its regulatory capacity, it can take steps up 

to that line. We believe that is what the code requires, and we be- 
lieve that is the way the courts have interpreted appropriately. So, 
we believe that the code, as presently constituted, draws that bal- 
ance appropriately. 

Mr. GEKAS. Then you don't need action by anybody to sustain 
your view. The current law, the current code, the current sets of 
facts, the current court decisions, all substantiate what you are as- 
serting here—that you don't need any codification or revision of 
any language. Isn't that correct? 

Mr. POSNER. Mr. Chairman, I would not go that far. Obviously, 
the Department has not seen any particular provision, and it is 
often the case that clarifying legislation is appropriate and needed. 
We wovdd obviously have to see the proposal, but it might very well 
be that the Department would strongly support that kind of clari- 
fication. 

Mr. GEKAS. The time of the Chair has expired. Let the record in- 
dicate that the gentleman from South Carolina, Mr. Graham, has 
now appeared in the committee, as well as Mr. Chabot, the gen- 
tleman from Ohio. 

The gentleman from New York is now yielded five minutes. 
Mr. NADLER. Thank you. Let me start by saying—and maybe it 

is off the topic—that I am less than thrilled, to put it mildly, to 
hear that the Agency regards auctions as the best way to exercise 
its regulatory power and has abandoned all pubUc interest consid- 
erations, such as diversity of voices, diversity of views, diversity of 
programming; that the way to best determine the public interest 
and who will best use the spectrum is who can pay the most for 
it. But that is a different question. 
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Even within that vinfortunate decision, let me—within that deci- 
sion, let me ask the following: Nextwave was given this auction. 
Tliey bid the highest, I presume. It was given that slice was Spec- 
trum. They didn't make a payment, go into bankruptcy. You tnen 
say that in your regulatoiy function, not as a means of collection, 
you are going to take the license away from them. They then offer 
the money, and you say, oh, no. But they now have the money. So, 
how do you then determine that as a regulatory matter they are 
not able to use this. Obviously, they bid it; they can now give the 
money. Isn't this just a transparent attempt to collect more money? 

Mr. WRIGHT. No, Congressman. 
Mr. NADLER. Why not? 
Mr. WRIGHT. It is a matter of fairness, enforcing our rules the 

way we enforced it against Southeast Telephone and Mountain So- 
lutions. As I stated. Southeast Telephone was precisely comparable 
to Nextwave. It came to us, it sought a waiver, we said, no, we are 
going to enforce the mles as they are written, no waiver. We were 
sustained in the courts by declining to give them a waiver. 

Mountain Solutions similarly missed its second downpayment, 
said it needed 30 days, it could pay in 30 days. We said, no. It is 
very important to us to enforce our rules as  

Mr. NADLER. Excuse me. Aren't these all actions to collect debts? 
Every single thing you just mentioned is an action to collect debt, 
which seems not to involve considerations to the public health and 
welfare, which all the cases that you cited in the testimony ais ex- 
ceptions under, what is it, 362(bX4). Everything your are talking 
about now has nothing to do with the public health and welfare. 
It has to do with collecting every last nickel. 

Mr. WRIGHT. In neither Southeast Telephone nor Mountain Solu- 
tions did we collect any more money from either of those parties. 

Mr. NADLER. SO, they are unsuccessful attempts 
Mr. WRIGHT. We weren't trying to. We took their licenses back 

and reauctioned them. 
Mr. NADLER. But how did that affect the public health and wel- 

fare. You were simply punishing them for not giving you money. 
How does this differ from exercising a security interest, which 

you can't do under the bankruptcy laws? You seem to be function- 
ing exactly as if that is what you were doing. 

Mr. WRIGHT. Mr. Posner's testimony is more complete than ours 
given their broader jurisdiction, but they cited many cases that 
state that the statute should be interpreted to mean what it says. 
And what it says is "regulatory power," not "health and safety 
power," and there are many cases that say that the statute means 
what it says and extends to regulatory power, and so I have simply 
been trying to make the point that we were exercising our regu- 
latory power. 

Mr. NADLER. Mr. Wright, the section, the 362(b)(4) exemption to 
the automatic stay provision, as amended two years ago, was nar- 
rowly drawn to apply the specific circumstances and was not to re- 
covery for pecuniary interests and money judgments. This history 
of the automatic stay provision exemption explains that these ex- 
emptions ought to be given a narrow construction and are intended 
to prevent or stop violations of fraud, environmental protection, 
consumer protection, safety, or similar police and regulatory laws. 
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For example, House Rep Mr. Gilman, who managed that on the 
floor said that the pohce and regulatory power is a term which can- 
not be given the expansive construction for purposes of interpreting 
the new Bankruptcy Code language. Representative Edwards and 
DeCochini said it must be given a narrow construction and not 
apply to actions by government meant to protect a pecuniary inter- 
est in property of the debtor or property of the estate. Please tell 
me how these actions show health, safety, environmental and po- 
Uce powers? How were they involved in the revocation of a debtor's 
license in bankruptcy other than—well, how were they involved, 
and how were the not simply protection of pecuniary interests to 
the State? Then I have one more question. 

Mr. GEKAS. The time of the gentleman has expired. 
Mr. NADLER. I would ask unanimous consent  
Mr. GEKAS. Another minute. 
Mr. NABLER. Thank you. 
Mr. WRIGHT. That list also included reg^atory powers. That is 

what we claim we are doing here. I think in my testimony I had 
an example that is directly on point, both to this and your prior 
statement. We don't award non-commercial television licenses by 
auction. We don't think auctions are a very good way to distribute 
non-commercial television licenses. Suppose a holder of one of those 
hcenses went to a bankruptcy court, and said, "We want you to 
drop that non-coramercial restriction. The only way we can reorga- 
nize is to provide commercial television." 

Mr. NADLER. That is cleau-ly regulatory. 
Let me ask you the following  
Mr. WRIGHT. If you imderstand the  
Mr. NADLER. Excuse me, sir, let me—I have very limited time; 

let me ask you the question. Please comment on the proposition 
that broadcast licenses are not the property of the estate in bank- 
ruptcy. Licenses have always been held to be the property of the 
estate, and I would ask why is this Ucense different from all other 
hcenses? 

And I would also like you to explore the broader implications of 
this case: What incentive do investors have to put up funds for this 
sort of enterprise if there is no possibility of reorganization, if the 
major asset of the enterprise is not considered property of the es- 
tate and the Agency can cancel the hcense. Would a reorganization 
ever be feasible in a broadcast licensee case? Would a debtor in 
possession financing ever be available? 

Mr. WRIGHT. They would have every incentive to do what the A 
and B Block bidders did—pay in full and on time and get the spec- 
trmn into use. 

Mr. NADLER. In other words, there can never be a reorganization. 
Mr. WRIGHT. That is the incentive. We  
Mr. NADLER. No, no, that wasn't the question. What incentive do 

they have—would a reorganization ever be feasible in a broadcast 
licensee case? Because what you seem to be saying is if anybody 
misses a payment, you seize the license under your regulatory 
power, and there cannot be a reorganization. So, in effect, tell me 
why I am wrong to conclude that in a broadcast licensee case, if 
you get away with this you have abolished the possibility of reorga- 
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nization, and there is no more bankruptcy possibility ever. Why am 
I wrong in that conclusion? 

Mr. WRIGHT. We have acknowledged that section 108 of the code 
may give parties 60 days to delay payments, but, yes, beyond that, 
our position is that you must pay in full and on time. 

Mr. NADLER. So, to restate it, your position is that beyond a 60- 
day delay, a broadcast licensee can never have access to the Bank- 
ruptcy Code. 

Mr. WRIGHT. NO, that is not our position. Our position is—and, 
of course, television  

Mr. NADLER. They can never successfully reorganize. 
Mr. WRIGHT. They have to meet their fulfillment to pay in full 

and on time. 
Mr. NADLER. You said that already. But they can never success- 

fully reorganize. By definition, someone who wants to reorganize is 
someone who can't meet their payments initially. So, someone who 
can't meet every payment on time can never reorganize. Is that the 
implication of what you are saying? 

Mr. WRIGHT. Television stations go into bankruptcy all the time 
and use their licenses as collateral to reorganize. 

Mr. NADLER. But you said that licenses aren't property of the es- 
tate, so how they can use the license as collateral? 

Mr. WRIGHT. We did not say that licenses are not property of the 
estate. We haven't found it necessary to reach that issue. 

Mr. GEKAS. The time of the gentleman has expired. 
The gentleman from South Carolina, Mr. Graham, is granted five 

minutes. 
Mr. GRAHAM. Would the gentleman from New York like—Mr. 

Nadler, would you like to finish your thought? 
Mr. NADLER. Yes, thank you. I appreciate it. 
Mr. GEKAS. Charged against the South Carolina time. 
Mr. GRAHAM. Yes, I will yield. 
Mr. NADLER. I just must express astonishment. If you have not 

said that the license is not the property of the estate—you must 
say that, because otherwise how can you seize it? If it is the prop- 
erty of the estate, it is subject to the stay in bankruptcy, and the 
position you have taken seems to be—can only be that the license 
is not the property of the estate. It is yours to regulate, to seize 
back if every payment is not met, and nobody with a license, other 
than possibly a commercial license, can reorganize unless they 
have met every payment in which case they wouldn't have to reor- 
ganize. 

Mr. WRIGHT. Well, we should send you our brief in the pending 
case, but whether or not licenses are property of the estate, the 
stay does not apply pursuant to 362(b)(4) construed in accordance 
with what it says. 

Mr. NADLER. lyield back. Thank you. 
Mr. GRAHAM. Tnank you very much. 
I want to—the reason I yielded is because we seldom agree, but 

we are agreeing today, so I want to save this magic moment here. 
[Laughter.] 

Mr. NADLER. Mr. Graham, Mr. Hutchinson and I just held a 
press conference introducing a bill together, so maybe the millen- 
nium has arrived. 
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Mr. GRAHAM. Oh. [Laughter.] 
Maybe the end of the world's coming; who knows what is happen- 

ing. 
But, anyway, this big theme of why do you come to Congress and 

ask us to give you an exemption if you don't need an exemption? 
I know that has been asked, but I want to ask it again. Why did 
your chairman, Chairman Kenard—go to the Senate Subcommittee 
on Commerce, Justice and State to ask that subcommittee consider 
language to exempt the FCC from operation of the automatic stay 
if the law says you are not part oi the automatic stay to begin 
with? What is going on here? 

Mr. WRIGHT. We wanted to prevent the two and a half year delay 
that we have suffered. We always thought this was claritying regu- 
lation. We always thought there was a good chance that a bank- 
ruptcy court might harmonize communication law and bankruptcy 
law in a way that, from our perspective, unduly emphasized bank- 
ruptcy law. We always expected that the court of appeals would up- 
hold our view, but that it would take two and a half years. 

Mr. GRAHAM. Well, let me tell you, if I was a judge, I would 
throw you out on your ear if you came to me and you said the rea- 
son that I am exempt from bankruptcy stays is because of regu- 
latory powers. What they mean there, and I think the common 
sense definition is, if you are in the hazardous waste business and 
you declare bankruptcy and it is a threat to the public, they are 
not going to give you a stay and let you keep operating. They are 
going to shut you down. 

If you are throwing pollutants out into the air, they are going to 
shut you down and not let bankruptcy control the public health. 
What you are trying to do here is say that because you regulate 
that you are no longer subject to the pecuniary situation where you 
find yourself as a creditor. Who in the world would lend money to 
a radio or TV station that bought some spectrum at the auction if 
you could come in there at any moment and jiist take the thing 
over? 

Mr. WRIGHT. I am glad we had the panel, the 2nd Circuit panel 
that we had, which unanimously viewed the law the way we see 
it. 

Mr. GRAHAM. Well, here is what I am saying: I am saying that 
in the economics of this—the government leases mineral rights all 
the time. If the government can just pull that lease at any time 
and jump ahead of every creditor in the world, who is going to lend 
money to these people wanting to explore mineral rights if your 
definition of regulatory, in terms of bankruptcy, prevails, that no- 
body who deals with the government is ever going to be able to get 
private sector creditors to help their business, because you, on a 
whim, because of your definition, can basically shut down that 
business and leave everybody holding the bag. That is the con- 
sequence of what you are arguing here, and that is a devastating 
consequence to the economy, and I think the case law is pretty 
clear here. And let me see if you agree with some quotes from the 
judge in the 2nd Circuit. 

Are you familiar with Judge Hardin? 
Mr. WRIGHT. He is not on the 2nd Circuit. 
Mr. GRAHAM. I know. 
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Mr. WRIGHT. He is the bankruptcy judge who ruled against 
us  

Mr. GRAHAM. DO you know who he is? 
Mr. WRIGHT, [continuing]. Whose decision was overturned by the 

2nd Circuit. 
Mr. GRAHAM. And you are saying that when he says there is no 

dispute that the bankruptcy's automatic stay apphes to the Federal 
Government's agencies, such as the IRS and FCC, that he has no 
basis for saying that. 

Mr. WRIGHT. The 2nd Circuit agreed with our view. 
Mr. GRAHAM. Okay. And who reviews the 2nd Circuit? 
Mr. WRIGHT. The Supreme Court. 
Mr. GRAHAM. The Supreme Court. 
You come to Congress asking us to basically give you an exemp- 

tion that no other Federal agency has. Why do you need it? 
Mr. WRIGHT. Again, we won in the 2nd Circuit because we al- 

ready have this exemption. 
Mr. GRAHAM. Why shouldn't we give this to the IRS? 
Mr. WRIGHT. Mr. Posner is better able than I to discuss other 

Federal agencies. 
Mr. GRAHAM. Does any other agency have this exemption in Fed- 

eral law that you have been requesting? 
Mr. POSNER. Congressman Graham, what exemption are you re- 

ferring to? 
Mr. GRAHAM. Well, they have come to Congress and asking us to 

exempt them from the automatic stay provision, the FCC, in situa- 
tions of collecting money. 

Mr. POSNER. I don't know the answer to your question. We will 
endeavor to respond to your question. 

There was an issue, I think, that Congressman Nadler raised be- 
fore that I think is important to emphasize here that I don't think 
has been emphasized, and that is that what the 2nd Circuit—cen- 
tral to the 2nd Circuit's ruling was that regulatory interests like 
the FCC's Radio and Spectrum Program serve the public interest 
just as public safety and health and welfare; that those are ele- 
vated to the same respect and importance, and that Congress has 
already made the determination in setting up the licensing. That's 
a critical program that serves the public interest. 

Mr. GRAHAM. Every agency in this Government has some regu- 
latory authority, and I find it unacceptable to hold that when there 
is money transactions involving the Federal Government and the 
private sector, the Federal Grovemment positions itself in a fashion 
that you are wanting us to do. 

The Nextwave situation. During bankruptcy, diuing the stay pro- 
ceedings, they didn't make their pa)Tnent, and based on that fail- 
ure to pay during the bankruptcy period, you withdrew their li- 
cense, right? The creditor that these people had is holding the bag. 
How are we ever going to get anybody to finance companies that 
find themselves in the position of Nextwave, if we allow you to de- 
stroy the bankruptcy stay provisions because you can regulate in 
general? You can take this to the area of mineral rights. There is 
a thousand different financial situations going on between private 
enterprise and the Federal Government daily, and if we do what 
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you want us to do, we are basically going to destroy the ability of 
these companies or people to get loans. Do you disagree with that? 

Mr. WRIGHT. Well, we don't necessarily want you to do anything, 
and the way we have responded to the bankruptcy court  

Mr. GRAHAM. Well, now, wait a minute. You came here March 
21 over at the Senate 8a3Tng you wanted an exemption. Do you 
want us to do something or not? 

Mr. WRIGHT. We think that that would be a helpful clarification. 
We have responded to the bankruptcy court decisions by dis- 
continuing installment pajrment auctions. So, at least, from oiu* 
perspective, this is a sort of a confined number of cases that are 
unlikely to arise again, although I appreciate from the broader 
Government perspective they might. 

Mr. GRAHAM. That it would create chaos. Thank you. 
Mr. GEKAS. The time of the gentleman has expired. 
The gentleman from Michigan is recognized for five minutes. 
Mr. CONYERS. Thank you very much, Mr. Chairman. 
I suppose one of the things disturbing us is the fact you went 

over to the Senate in the first place. I mean here Committees on 
Bankruptcy operating, and in another process, with another com- 
mittee you had language inserted that was ultimately knocked out 
in conference. 

Couldn't you have started off with—FCC started off by coming to 
a Bankruptcy Committee to address this concern? 

Mr. WRIGHT. I have been informed that we did that in 1997, but 
the clarifying legislation that would have prevented this 
warehousing of the C Block spectrum was presented to a number 
of committees three years ago. 

Mr. CONYERS. SO, then you sought another route. You see, the— 
let us get back to kind of an elementary jurisdiction thing. All a 
number of members of this subcommittee are asserting is that 
these matters should be finalized and resolved through the cormnit- 
tee that is set up to handle a rather complex part of our law— 
bankruptcy law. Now, maybe you didn't Uke the disposition or the 
way it was resolved, and then I suppose you might say, "Well, then 
we didn't have any other choice, that to achieve our end we had 
to go somewhere else. Congressman, and we did." 

But what we are concerned about is what the effect of this provi- 
sion would mean in bankruptcy and how it would effect a lot of 
other people, some of them even not in bankruptcy. Because these 
legislative changes are, first, pretty drastic, and second, they may 
go beyond what we really thought the law was all the time. And, 
so we are glad you are here today, but we are going to be watching 
what happens in the court, because it may be necessary for the 
committee to assert new lamguage depending on the decision. I 
have no idea what they are thinking about or what their attitude 
has been toward this or other related matters. 

But in this one instance, your chairman, who is a dear friend of 
mine, may have been off on the wrong track. This matter should 
either be left to the tender mercies of the court, and then the Bank- 
ruptcy Committees of jurisdiction will determine what they will do 
rather than these sidebar excursions through appropriations or 
some other committee. And, so it is in that spirit that we approach 
this matter. 



22 

Some believe that there are two—the FCC has two roles, and in 
a way they may be getting their roles confused, because by holding 
the license and not allowing it to be reclaimed, you are working an 
irrevocable harm, and the results are contrary to many of the goals 
of the bankruptcy proceedings themselves. 

Mr. WRIGHT. We will get a decision, I am confident, of the last 
one from the 2nd Circuit very soon. They ordered us to file a brief 
on February 22. They ordered Nextwave to file a brief on February 
28, as you can see, an extremely condensed briefing schedule. I 
think everyone expects a decision this month. 

Mr. CONYERS. Well  
Mr. GEKAS. The time of the gentleman has expired. Does he wish 

additional time? 
Mr. CONYEHS. No, I think I have stated my position here, and I 

will feel free to stay in touch with the FCC as the case may be re- 
quired. 

Thank you, Mr. Chairman. 
Mr. GEKAS. The time of the gentleman has expired. 
We turn to the gentleman from Ohio, Mr. Chabot, who is allotted 

five minutes. 
Mr. CHABOT. Thank you, Mr. Chairman. 
Since I had another commitment, I was unable to get here in 

time to hear the testimony of these two witnesses. So, rather than 
question the witnesses myself, I would be happy to yield the time 
to the—such time as he might like to consume to the gentleman 
from South Carolina, Mr. Graham. 

Mr. GRAHAM. Well, thank you. I just wanted to follow-up  
Mr. GEKAS. YOU should have the permission of the Chziir for that, 

but that is all right. 
Mr. GRAHAM. This will be short. The Small Business Administra- 

tion deals with the private sector daily. This is a Government agen- 
cy; it has regulatory authority. Housing and Urban Development 
Department deals with the private sector daily. Would it be your 
position that, because they have regulatory authority, if a situation 
occurred where bankruptcy happened to one of the people they deal 
with that they would be able to come in and do what you are sug- 
gesting? 

Mr. WRIGHT. Well, I think the judicial test is whether they are 
acting primarily in a regulatory or in a peciuiiary role. 

Mr. GRAHAM. Well, let us get back to Nextwave. All you did in 
Nextwave is you took the license back, because they hadn't paid 
the money. 

Mr. WRIGHT. And, again, the whole thrust of what I have tried 
to explain today is just like a comparative hearing, just like a lot- 
tery. An auction is a regulatory means of getting the license. 

Mr. GRAHAM. It doesn't matter how the debt came about. The 
fact is that you took their license, because they didn't pay the debt. 
HUD, the Small Business Administration finds themselves in situ- 
ations like this daily. My concern is that if we go the route you 
want us to, that the private sector is going to be very adversely af- 
fected, and if you don't honor these pecuniary relationships in some 
fair way to the rest of the creditors in the world who deal with 
these people, that the Government is going to destroy the ability 
for these people to succeed at small businesses, purchase section 8 
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housing, or buy spectrum licenses. And I just think it is devastat- 
ingly bad for the economy, and if the court goes this way, I would 
join with my friends on the other side and try to correct it, because 
I think the regulatory function that you are talking about to pre- 
vent you from being in a stay situation does affect the public 
health, and this is not a situation like that. 

Thank you, Mr. Chairman. 
Mr. GEKAS. The time of the gentleman has expired. 
The gentleman from New York is accorded an additional 30 sec- 

onds. 
Mr. NADLER. I just want to observe, since I have been, by my 

tone, I think quite critical of the Agency in this matter, I want to 
commend, through you, I want to commend the chairman for his 
attitude in the Low Power matter. 

Mr. WRIGHT. I am happy to pass on that favorable comment to 
our chairman, and Congressman Conyers, your warm regards to 
Mr. Kennard. 

Mr. GEKAS. The time of the gentleman has expired. 
The time of this panel has expired. We express our gratitude, 

and we suspect that by your presence here you would yield to writ- 
ten questions if any of the members wish to pose them. We thank 
you for that. They both agree, for the record, that they would do 
that. 

We now call the next panel to the witness table. 
Douglas Baird is the Hany A. Bigelow distinguished service pro- 

fessor at the University of Chicago Law School where he has 
taught commercial law and bankruptey since 1980. Professor Baird 
has also served as dean of the law school from 1994 to 1999. He 
has been a visiting professor at Harvard and Stanford Law Schools 
and, currently, Yale. 

Professor Baird has authored numerous law review articles and 
case books relating to bankruptey, including "Elements of Bank- 
ruptey," a book explaining the basic principles of bankruptey law. 
I think he should give us each a copy of that at his first conven- 
ience. 

Professor Baird completed his undergraduate studies at Yale Col- 
lege £uid received his juris doctorate from Stanford Law School. He 
is also a Fellow of the American Academy of Arts and Sciences and 
the current Vice Chair of the National Bankruptey Conference. 

Carlos J. Cuevas is a scholar in residence at St. John's Univer- 
sity of Law in New York. In addition, he is associated with the law 
firm of DelBellow, Donalyn, Winegarten, Tartaglia, Weiss, and 
Widecker in White Plains, New York. Mr. Cuevas is a chapter 7 
trustee for the Southern District of New York and serves as a me- 
diator for the U.S. bankruptey court in that district. 

The author of several law review articles, Mr. Cuevas has served 
as a contributing editer of the American Bankruptcy Institute Jour- 
nal. Mr. Cuevas is a graduate of New York University and received 
his law degree from Yale. 

Kathryn Heidt is a professor at the University of Pittsburgh Law 
School and currently a visiting professor at the University of Penn- 
sylvania Law School. Professor Heidt serves as the vice chair of the 
Business Bankruptey Committee of the Business Law Section of 
the American Bar Association. This committee consists of 1,500 
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bankruptcy attorneys, judges, and professors representing various 
aspects of the legal profession dealing specifically with business 
bankruptcy law. It is in that capaci^ that Professor Heidt has been 
authorized to present the position of the ABA and its 400,000 mem- 
bers. 

They are joined by Louis S. Robin, a partner in the Massachu- 
setts law firm of Fitzgerald, O'Brien, Robin, and Shapiro. He ap- 
pears today on behalf of the Commercial Law League of America, 
where he serves on the league's Executive Committee of the Bank- 
ruptcy Section of the Commercial Law League of America. Mr. 
Robin is the author to several publications and a contributing au- 
thor to Matthew Bender's "Commercial Law and Practice Guide." 
Additionally, he is the editor of the "Commercial Law Journal." 

Previously, Mr. Robin was the law clerk to the Honorable Harold 
Levian, a United States bankruptcy judge for the District of Massa- 
chusetts. Mr. Robin received his B.A. from the State University of 
New York at Albany and graduated fi-om Fordham University 
School of Law where he was the editor of the "Fordham Urban Law 
Journal." 

We welcome the panel. We will begin the testimony in the order 
in which they were introduced. 

Mr. NADLER. Mr. Chairman? 
Mr. GEKAS. The gentleman from New York wsmts to do addi- 

tional commentary in the introduction. 
Mr. NADLER. Thank you. First, let me give a special welcome to 

Mr. Robin, who is an alumnus of the same law school, Fordham 
Law School. And I want to especially note the presence of Mr. 
Cuevas, who is a fiiend of long-standing fi-om New York and the 
son of the city clerk of New York and the stepbrother of a fellow 
who succeeded me in the State assembly when I was elected to the 
House of Representatives. 

Mr. CUEVAS. Can you stop there? 
Mr. NADLER. That is where I would stop. And I just want to ex- 

tend a special welcome to Mr. Cuevas. 
Mr. CUEVAS. It is my pleasure, Mr. Congressman. 
Mr. GEKAS. As indicated before, the written statements will auto- 

matically become a part of the record, and we ask, out of courtesy 
to all assembled, that the oral statements be restricted as much as 
possible to five minutes. We will begin in the order in which the 
witnesses were introduced, with Professor Baird. 

STATEMENT OF DOUGLAS G. BAIRD, PROFESSOR AND VICE 
CHAIR, NATIONAL BANKRUPTCY CONFERENCE 

Mr. BAIRD. Mr. Chairman, thank you very much. 
The problem we have today is relatively simple. In trying to fig- 

ure out when is an agency acting as a regulator and when is it act- 
ing as creditor, a good approximation that the right answer is to 
ask would the agency be doing what it is doing if it weren't owed 
any money? 

Mr. GEKAS. If what? 
Mr. BAIRD. If it were not owed any money. In other words, would 

the FCC want to take back the license if it weren't owed any 
money? I think, for example, the concern that was raised in the 
previous panel about the absence of use of this license for a period 
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of time and what a bad thing that was, I would look at the Gulf 
Air case. That is exactly what happened in the Gulf Air case. This 
was a case in which an airline had landing rights. It was in bank- 
ruptcy, and it wasn't using the landing rights. And what the court 
did was say, "Look, you are in bankruptcy, you are out of bank- 
ruptcy, you have got to use it or lose it, and we are going to take 
the license back," and the bankruptcy court and the circuit court 
said, "That is fine." In other words, as a regulator, the FCC could 
insist that you use a license, whether you are in bankruptcy or not. 
What it can't do is say we are going to act as a secured creditor 
and get our license back if we are not paid. 

I woiild also urge the committee to look at the cases that are 
being cited here and ask are these cases different fi-om the case 
where you are trying to collect on a promissory note? For example, 
the Javins case that is cited on page 6 of the Department of Justice 
testimony is a situation where what a city wanted to do was demol- 
ish a dangerous building. And the question is if there is a dan- 
gerous buuding and the debtor happens to be bankruptcy, does that 
mean you can't demolish the building? The answer is of course not. 

The automatic stay doesn't prevent an agency from doing that. 
What it does, however, it prevents them from exercising its rights 
as a creditor unilaterally in a way that imposes forfeitures. When 
it is acting as a creditor, it has to play by the same rules as every- 
one else. 

What I would add to this is to remind you that to say that the 
FCC is a creditor in this case is not to say that it is without very 
significant powers. If, for example, the agency bargained for secu- 
rity interest at the time that it issued the license, if it has the hen 
that entitles it to the rights of a secured creditor, it is entitled to 
be paid every dime that it is owed ahead of every other creditor 
and every shareholder. That is what the absolute priority rule re- 
quires. 

In addition to that, if it is owed more than its collateral is worth 
and the debtor is insolvent and an effective reorganization is not 
in prospect, then under 362(d), it has the right to come into court 
and ask to have the automatic stay lifted and take its assets back 
again. 

So, when we think about the balance to be struck here and when 
we say an agency, when it is owed money and trying to get money 
has to be treated as a creditor, we are not saying that it is power- 
less. If it has established for itself the rights of a secured creditor, 
it has very significant powers in bankruptcy, and that is because 
our bankruptcy laws are wonderfully well crafted, and they do ac- 
knowledge that when you lend someone money you should get it 
back. And I think there is not a dramatic need to reform the law 
here; that point could be qualified. 

But I also think that if you sell someone a license, the idea that 
that is a property of the estate subject to all of its limitations out- 
side of bankruptcy, the idea that when you are trying to collect on 
a promissory note you are acting as a creditor rather than a regu- 
lator, I think those principles are fairly well established, fairly well 
supported by the case law. 

We don't know what the 2nd Circuit will do. There was dictum 
that was talked about previously in a fraudulent conveyance case 
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decided in December. It is still going to decide this. I think over 
time courts can decide these kinds of issues correctly. There may 
not be a need to have clarifying language, but again if your com- 
mittee thinks clarifying language is important here, the National 
Bankruptcy Conference has given you some proposed legislation. 
We would be happy to help you with respect to the technical issues, 
if that is the direction you would like to go in. 

And, of course, if you would like to go in any other direction, the 
National Bankruptcy Conference would also be more than happy to 
provide technical assistance. 

[The prepared statement of Mr. Baird follows:] 

PREPARED STATEMENT OF DOUGLAS G. BAIRD, PROFESSOR AND VICE CHAIR, 
NATIONAL BANKRUPTCY CONFERENCE 

I am the Harry A. Bigelow Distinguished Service Professor at the University of 
Chicago Law School. Since 1980, I have taught commercial law and bankruptcy at 
the University of Chicago, as well as at Harvard, Stanford, and Yale. I also serve 
as the Vice Chair of the National Bankruptcy Conference, and it is in that capacity 
that I appear today. The National Bankruptcy Conference is a voluntary non- 
partisan organization of judges, academics, and practitioners interested in sound 
bankruptcy law and policy. For over 70 years, it has assisted Congress in crafting 
our bankruptcy laws. 

The central problem presented by cases like NextWave is a famiUar one. The FCC 
is charged with ensuring that NextWave, like other licensees, complies with the 
laws and regulations governing the use of the electromagnetic spectrum. At the 
same time, the FCC holds a promissory note from NextWave for over $4 billion. As 
a regulator, the FCC is exempt from the automatic stay under § 362(b)(4). Debtors 
in bankruptcy must conform their conduct to the law just like anyone else. On the 
other hand, as someone seeking payment on a promissory note, the FCC is a credi- 
tor and, as a creditor, it must bide its time and participate in the reorganization 
process on the same basis as the other creditors. 

Our law of corporate reorganizations prevents creditors from trying to assert their 
individual rights. If it did not, the efforts of each creditor to be paid would threaten 
to destroy both the firm and the jobs it generates. Bankruptcy law minimizes the 
costs of financial failure. Such rules are all the more important in path-breaking in- 
dustries that employ new technologies. Here the potential rewards are high, but the 
risk of financial failure is great as well. 

The problem in NextWave arises in many contexts. From landing slots issued by 
the FAA to liquor permits granted by local governments, an agency must separate 
its role as regulator from its role as creditor. To comply with the Constitutional 
mandate that there be "uniform laws on the subject of bankruptcies," Congress must 
ensure that it does not allow its treatment of the same problem to turn on the agen- 
cy that is involved. A piecemeal approach undermines both the effectiveness of gov- 
ernment regulation and the operation of capital markets. 

The foUoviring simple case nighlights the crucial issues. Town decides to auction 
off a taxi medallion. To encourage small entrepreneurs. Town agrees to finance 
much of the purchase price. Firm makes a winning bid of $11,000 for a medallion. 
Firm uses $1,000 to make the down payment, and promises to pay the balance over 
a number of years. Firm borrows an additional $10,000 and uses it to buy a used 
cab. Firm's owner is confident that the taxi can generate enough to pay back Town 
and the creditors and still leave him with a healthy profit. 

There is an economic dovvmtum, however, and the cab service is less popular them 
expected. As a result. Firm cannot meet its obligations to Town and the other credi- 
tors. It files a Chapter 11 petition. Firm is insolvent. It owes $20,000, but the busi- 
ness is worth only $15,000. 

The basic principles that should govern this bankruptcy can be stated briefly. 
Firm must continue to comply with all the rules governing taxis. Town might limit 
the operation of the cab to 12 hours a day. It might require replacement of any cab 
that is more than 5 years old. It might require instedlation of a partition between 
the front and back seats. Bankruptcy law does not second-guess the wisdom of any 
of these rules, even when they are so burdensome that they force Firm out of busi- 
ness. 

Debtors in bankruptcy have to obey the law. If the debtor's property has been con- 
demned as unsafe, the government can demolish it in bankruptQr just as it can out- 
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side. In re Javens, 107 F.3d 359 (6th Cir. 1997). When an agency exercises its regu- 
latory power to ensure the public's health and safety, §362(bX4) ensures that its 
hand remains unfettered. OSHA rules, minimum wage laws, and environmental reg- 
ulations apply with full force, scad bankruptcy judges have no power to interfere 
with their operation. 

But just as we do not exempt debtors from the law while in bankruptcy, we do 
not penedize them on that account either. Rights should not change merely because 
of the happenstance of bankruptcy. Butner v. United States, 440 U.S. 48, 55 (1979). 
To return to our hypothetical, the taxi medallion is property of the estate under 
§ 541(a). It comes into the estate, however, subject to all its nonbankruptcy limits. 
Chicago Board of Trade v. Johnson, 264 U.S. 1 (1924). 

A restaurant does not lose its operating permit merely because it has filed for 
bankruptcy, but health inspectors are free to close it down if it violates municipal 
sanitation ordinances. Similarly, if FAA regulations condition the ownership of land- 
ing slots on their continued use, they are forfeited in bankruptcy if they are not 
used, as they would be outside. In re Gull Air, Inc., 890 F.2d 1255 (Ist Cir. 1989). 

Limitations on the transfer of assets are also respected in bankruptcy. If Firm had 
no ability to sell the medallion outside of bankrupto^, it has no ability to do so in- 
side. See, e.g.. In re Tak Communications, Inc., 985 F.2d 916 (7th Cir. 1993). Town, 
however, cannot provide that the medallion is forfeited in the event of bankruptcy. 
§541(cXl). Such ipso facto" clauses, if respected, would destroy going-concern value. 
A taxi cab has little value without the medallion. A television transmitter is worth- 
less without a broadcast license. A commercial jet has value only if it can be flown. 
Hence, we do not penalize debtors merely because they have filed for bankruptcy. 

Bankruptcy respects creditors' rights, but in a way that ensures that the firm sur- 
vives if (but only if) it is economically viable apart from its problems with its credi- 
tors. Shutting down a taxi cab company because its cabs are unsafe is different from 
shutting it down because doing so allows one creditor to gain an advantage over an- 
other. Forfeiture provisions undermine bankruptcy policy. In our hypothetical. Town 
chose to finance Diiyers of taxi medallions. Once it does this. Town must live with 
the consequences. U can continue to regxilate taxis as before, but to the extent it 
tries to collect what it is owed. Town is a creditor. 

Town undoubtedly wiU argue that it should be paid first and the other creditors 
should come second. Town's priority, however, should have nothing to do with its 
also being a regulator. Town should eryoy priority only if it bargained for it and 
complied with nonbankruptcy rules governing the creation of a security interest in 
personal property. Doing this typically requires a public filing. 

If Town took these steps and took an interest m all the assets of Firm, it would 
be entitled to $10,000 (the amount it is owed). In bankruptcy, we can respect the 
value of this right by giving Town a lien on the assets of Firm and a note tnat was 
worth $10,000. As a fully secured creditor, Town is entitled to the value of the me- 
dallion, but not to the medallion itself. Allowing Town to take the license itself 
would destroy Firm's going-concern value and the jobs it generates. 

If Town did not take a security interest, it should be treated as a general creditor. 
In this event, it should receive a note worth $7,500. The creditors as a group are 
owed $20,000, and the assets are worth $15,000. Hence, aU the creditors receive 75 
cents on the dollar. Entrepreneur's equity stake is wiped out. It can remain the 
owner of the equity only if it contributes new value and shows it is paying top dollar 
for it. Again, the policy behind preventing the forfeiture is preserving going-concern 
value and jobs, not protecting the interests of equity holders. 

NextWave involves billions of dollars and cutting-edge technology, but the fun- 
damental issues are the same as with the taxicab company. The FCC wears two dis- 
tinct hats in bankruptcy. First, it acts as a regulator. Ensuring that debtors in 
bankruptcy remain bound by the rules that govern their on-going operations is one 
of the most firmly established principles in bankruptcy. See 28 U.S.C. 959(b). All 
of the FCC's rules governing the uses to which these licenses may be put should 
apply with full force in bankruptcy. The FCC's ability to do this is the exercise of 
police and regulatory powers excepted from the automatic stay xmder § 362 of the 
Bankrupts Code. 

The FCC, however, also wears the hat of a prepetition creditor. It entered into 
a transaction with NextWave in which it agreed to issue a license in return for a 
promissory note. As an entity that is owed a fixed sum, the FCC should participate 
in the bankruptcy process on the same basis as any other creditor. It should not 
be able to argue that, because it also acts as a government regulator, it is beyond 
the jurisdiction of the bankruptcy court when it comes to enforcing a promissory 
note. 

If it failed to obtain a security interest in the license, the FCC might argue that 
it has effectively a hen on the license that entitles it to be paid at least up to the 
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value of the license. Undisclosed liens, however, have always been suspect under 
Anglo-American law. The ERS, for example, must make a public filing to acquire a 
lien senior to those of the taxpayers—secured creditors. See 26 U.S.C. §6323. No 
policy is served by giving the FCC a priority when it could have, if it made economic 
sense, bargained for such a priority in the same way as any other creditor. 

NextWave suggests that it might make sense to clarify the law on the question 
of how licenses should be treated in bankruptcy. New legislation could clarify the 
law to ensure that licenses are treated as "property of the estate" and that a regu- 
lator like the FCC enjoys the status of a creditor when it holds the promissory note 
of one of its licensees. I append sample legislation that would implement these 
ideas. These principles, however, are well established under current law. Congress 
naight sensibly take the view that no legislation is needed here. 

Amendment to Title 11, U.S. Bankruptcy Code 
"Sec. Section 362 of title 11, United States Code, is amended by" 
(1) inserting at the end the following new subsection: 
"(i) In this section, "police or regulatory power" excludes any act, action, proceed- 

ing, nile, regulation, or law that affects property of or from the estate to secure or 
satisfy, in whole or in part, or based on nonpayment of, in whole or in part, a debt."; 
and 

(2) striking out "and (8)" and inserting the following: 
"(8) the application of any law, rule, regulation, or agreement that terminates or 

revokes or gives a governmental unit the right or option to terminate or revoke a 
license u&4er which the debtor is the licensee bascKi on the nonpayment in whole 
or in part of a debt; and (9)".". 

This langua.ge would clarify existing law to restrict acts, actions, proceedings, 
rules, regulations, or laws exempted from the automatic stay by new section 
362(bX4) to those that are truly in the exercise of police or regulatory powers. Thus 
the government could confiscate chemical weapons or shut down a chemical weap- 
ons factory. But where the action is taken or a rule, regulation, or law applies to 
secure or satisfy a debt or affect property based on the nonpayment of a debt, the 
stay would remain in effect. This amendment excludes governmental functions from 
the stay, while keeping the stay in effect for proprietary fiinctions and functions 
that raise revenue. 

" 'Sec. Section 102 of title 11, United States Code, is amended by striking 
out 'and (9)' " and inserting after paragraph (8) the following new paragraph: 

"(9) notwithstanding any other law, rule, or regulation, in this title, including for 
pun>oses of sections 541 and 362, property includes the debtor's interest in a license 
under which the debtor is a hcensee as of the date of the filing of the petition; and 
(10)".". 

Mr. GEKAS. We thank the gentleman. 
We turn to the next witness, Mr. Cuevas. 

STATEMENT OF CARLOS J. CUEVAS, ATTORNEY, SCHOLAR IN 
RESIDENCE, ST. JOHN'S UNIVERSITY LAW SCHOOL 

Mr. CuEVAS. Mr. Chairman, it is a pleasure to be here today. 
I just have a very narrow perspective, and that is that I think 

section 362(bX4) is an excellent statute that should not be amend- 
ed. I think what the major discussion has been today is ambiguity 
regarding the FCC issue, and if this committee thinks that it is 
necessary to address that issue, that it should be done by particu- 
lar legislation addressing that discrete issue. 

As has been said by Congressman Conyers, (bX4) is a very nar- 
row but yet important statute, because it protects society from 
malefactors. And as Congressman Graham and Congressman Nad- 
ler have stated, you need to address what occurs when you have 
a debtor that is violating environmental laws, discrimination laws, 
and other types of laws that are directed to public health and safe- 
ty. 

By leaving 362(bX4) alone, you have a substantial body of case 
law that provides for predictability. As was done with, let us say, 
technology licensing agreements, you had a specific problem, and 
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you tailored a comprehensive statute to address that particular 
issue. And here, as you stated, there is ambiguity, and there are 
issues concerning whether licenses are property of the estate. If 
you provided specific legislation, then you would also provide finan- 
cial markets with clarify as to what would occur when you have 
companies that hold these licenses when they file for bankruptcy. 
So, therefore, I would state on behalf of St. John's Law School that 
(b)(4) should be left alone, and if you are going to address this 
issue, that it should be done by very narrow legislation. 

Thank you. 
[The prepared statement of Mr. Cuevas follows:] 

PREPARED STATEMENT OF CARLOS J. CUEVAS, ATTORNEY, SCHOLAR IN RESIDENCE, ST. 
JOHN'S UNIVERSITY LAW SCHOOL 

I come here today as an academic who has studied the operation of Bankruptcy 
Code Section 362(bK4), as an attorney who has represented Chapter 11 debtors, and 
a Chapter 7 Trustee. Therefore, not only do I have a theoretical understanding of 
the bankruptcy system, but also a practical understanding of the bankruptcy sys- 
tem. Bankruptcy Code Section 362(b)(4) is an important bankruptcy statute, equally 
importantly, this statute is important to the safety of our society. 

Bankruptcy Code Section 362(bX4) and Judicial Code Section 959(b)' mandate the 
enforcement of regulatory laws in bankruptcy cases. Judicial Code Section 959(b) re- 
quires that a debtor-in-possession adhere to all applicable regulatory laws. In Gillis 
V. California^, the Supreme Court ruled sixty-five years ago that pursuant to Judi- 
cial Code Section 65, the predecessor of Judicial Code Section 959(b), that a receiver 
had to comply with applicable regulatory laws. Therefore, the enforcement of health 
and safety laws in insolvency cases is not a novel concept, but rather, it is an estab- 
lished component of the bankruptcy system. 

The operation of Bankniptcy Code Section 362(b)(4) is not abhor- 
rent to the operation of the bankruptcy system. The purpose of a 
corporate reorganization case is to reorganize a debtor's contractual 
relationships and capital structure, and therefore, make it a viable 
enterprise. The purpose of a Chapter 7 case is to provide for an ef- 
ficient and equitable distribution of a debtor's assets. The focus is 
on the financial viability of a debtor's enterprise. If a debtor is un- 
able to comply with valid government regulation, then the debtor 
is not a viable enterprise. Usually there has been administrative 
action prior to the commencement of a bankruptcy case. The filing 
of a bankriyjtcy case should not affect the administrative action or 
litigation. Tlie administrative body or state court is a court of com- 
petent jurisdiction. The presumption is that the administrative 
agency is attempting to protect the well-being of its citizens. The 
administrative agency has expertise in the particular area, and it 
is attempting to enforce a complex statutory scheme. The bank- 
ruptcy court may lack familiarity with all of the nuances of the 
complex reg^atory scheme that the administrative agency is at- 
tempting to enforce. There are compelling public policy reasons 
that a bankruptcy court should not interfere with regulatory activ- 
ity. 

' The Judicial Code Section 956(b) states: 
Except as provided in §11666 of title 11, a trustee, receiver or manager appointed in 
any case pending in any court of the United States, including a debtor-in-possion as 
such trustee, receiver or manager according to the requirements of the validlaes of the 
state in which such property is situated, in the same manner that the owner or posses- 
sor thereof would be bound to do if in possession thereof. 

28 U.S.C.f 959(b) 
2 293U.S. 62. (1934) 
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As a practical matter, there are malefactors that attempt to ex- 
ploit the bankruptcy process and circumvent legitimate government 
regulation. Although these malefactors represent a minute percent- 
age of the entities that file for bankruptcy, these malefactors can 
have a deleterious impact on society. A debtor that operates a resi- 
dential apartment complex should comply with the applicable 
building code. However, a local municipality should not oe per- 
mitted to use Bankruptcy Code Section 362(bX4) to foreclose its 
real estate tax lien. 

If there is bad faith enforcement, then a debtor has the option 
of commencing an action in United States District Court under the 
Younger abstention doctrine to obtain an injunction. In addition, a 
debtor also may seek an injunction in the United States Bank- 
ruptcy Court pursuant to Bankruptcy Code Section 105(a). There- 
fore, there exists safeguards to protect a debtor from illegitimate 
administrative enforcement actions. 

In conclusion, Bankruptcy Code Section 362(b)(4) performs an 
important role in the bankruptcy process. Thus, the statute should 
not be amended. 

Mr. GEKAS. We thank you, Mr. Cuevas. 
Professor Heidt. 

STATEMENT OF KATHRYN HEIDT, PROFESSOR AND VICE 
CHAIR, BUSINESS BANKRUPTCY COMMITTEE, SECTION ON 
BUSINESS LAW, AMERICAN BAR ASSOCIATION 
Ms. HEIDT. Thank you. 
I would like to just begin by saying that I am here on behalf of 

the American Bar Association, and tne American Bar Association 
has an official position which impacts on not only FCC questions 
but also some larger questions regarding priority. 

First of all, the ABA has passed a resolution, through its House 
of Delegates, on behalf of its 400,000 members. 

There are three things that I would like to say today. First of all, 
the resolution asks that no bankruptcy legislation be passed with- 
out an opportunity for a hearing before this committee. 

Mr. GEKAS. What did you say? 
Ms. HEIDT. That no bankruptcy legislation be passed without an 

opportunity for a hearing before this committee. Secondly, that 
there be no new priorities given, and third, that no legislation 
should be retroactive. 

Now, all of those things play into what we have talked about. Es- 
sentially, if you allow the FCC to cancel a license you are giving 
it a priority. Professor Baird referred to it as the equivalent of a 
security interest. You could also look at in terms of a priority. 

The ABA passed a resolution. The first part, in terms of oppor- 
tunity for a hearing before this and the appropriate committees, is 
about process. The second part is about no new priorities and is 
substantive. The ABA is against, and has a blanket authority rule 
against, granting any new priorities absent some very compelling 
circumstances. 

If we look at the reasons for this resolution, we see that in a 
chapter 7 the idea is primarily to gather all of the assets together 
and distribute them fairly. If we start giving new priorities to any 
governmental unit, not only the FCC but other governmental units 
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which may be for a priority, it means they are going to get a bigger 
share, and the average creditor will get a lesser share. These oth- 
ers may be trade creditors who need some payout in bankruptcy. 

Similarly, in chapter 11, if we take this off the top, if we start 
giving new priorities, the debtor is going to have less of an ability 
to reorganize. Again there are going to be less assets in the es- 
tate—less distribution for all of the creditors. 

I think you have heard enough about the exception to 362(b)(4) 
today, so I won't go into that in any more detail. 

Finally, retroactivity: constitutionally and according to due proc- 
ess in our American jurisprudence, we do not usually pass retro- 
active legislation absent, again, some compelling circumstances. We 
do not do it in the criminal context. In fact in the context of the 
1978 Bankruptcy Code, it did not go into effect until 1979, Con- 
gress recognizing that this should be prospective only. Again, this 
plays into the FCC problem in terms of allowing it to retroactively, 
when there is a bankruptcy, take back a license. 

But, again, I want to emphasize that I am not speaking simply 
about the FCC problem. I am speaking about any new priority, any 
legislation, and no retroactive legislation. 

Thank you. 
[The prepared statement of Ms. Heidt follows:] 

PREPARED STATEMENT OF KATHRYN HEIDT, PROFESSOR AND VICE CHAIR, BUSINESS 
BANKRUPTCY COMMITTEE, SECTION ON BUSINESS LAW, AMERICAN BAR ASSOCIATION 

Mr. Chairman and Members of the Subcommittee: 
My name is Professor Kathryn Heidt and I have been designated to present the 

American Bar Association's views on the trend of certain federal government agen- 
cies seeking new claim priorities under the Bankruptcy Code. 

I am a visiting professor at the University of Pennsylvania Law School and a pro- 
fessor at the University of Pittsburgh School of Law. I also serve as the current vice 
chair of the Business Bankruptcy Committee of the Business Law Section of the 
American Bar Association, a committee consisting of 1,500 bankruptcy lawyers, pro- 
fessors, and judges representing all aspects of the legal profession concentrating on 
business bankruptcy law. In that capacity, I have ^en authorized to express the 
position of the American Bar Association, and its more than 400,000 members, on 
the important issues raised in this oversight hearing. 

The ABA appreciates the opportunity to present testimony to this distinguished 
Subconunittee. We welcome the opportunity to work with you and your staff to im- 
prove the law and serve the interests of the public. 

ABA RESOLUTIONS 

The ABA House of Delegates has deliberated on bankruptcy policy regarding pri- 
orities and regarding the best procedures for amending the Bankruptcy Code in this 
regard. In 1991, the House of Delegates passed the following resolution: 

RESOLVED, that the American Bar Association opposes the amendment of the 
Bankruptcy Code by a legislative process which avoids fair opportunity for open 
hearings, on well-publicized notice, before the Judiciary Committees of Congress 
(the Committees in whose jurisdiction bankruptcy legislation is vested); and it is 

FURTHER RESOLVED, that the American Bar AssociaUon opposes the enact- 
ment, in the absence of the most compelling circumstances, of special interest legis- 
lation designed to increase the types of claims entitled to priority under the BaJnk- 
ruptcy Code. 
A copy of the ABA's policy and the accompanying report is attached as Appendix 
A. 

The first part of this resolution is about process. The ABA believes that bank- 
ruptcy legislation should be enacted only after an opportunity for full and deliberate 
hearings Defore the House and Senate Judiciary Committees and their relevant sub- 
committees. 

The second part of this resolution recognizes that Congress has always given pri- 
orities to certain governmental claims to a limited extent. However, the ABA resolu- 
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tion takes the position that no new priorities should be granted without careful con- 
sideration and in the absence of compelling cinnunstances. 

The primary function of the bankruptcy process is to gather together £in insolvent 
debtor's assets and to distribute those assets fairly among the debtor's creditors. 
This policy is modified somewhat by the establishment of priorities—pa)Tnents "off 
the top"—to accomplish certain limited goals. 

The Bankruptcy Code allows, for example, a first priority for costs of administra- 
tion, i.e. costs incurred during the administration of the bankruptcy estate after the 
bankruptcy petition is filed. This historical priority recognizes that, in order to en- 
coureige suppliers to provide the goods and services needed to preserve or enhance 
the bankruptcy estate, and in order to encourage lawyers and others to perform re- 
quired services, they will have to be paid in cash or at least be promised "good pay- 
ment." 

Although some priorities are necessary in the Bankruptcy Code, a major reason 
that the bankruptcy laws, and particularly the Chapter 11 reorganization process, 
have worked well in the United States is that priority payments are relatively lim- 
ited. For these and other reasons, the ABA believes that new priorities should not 
be created under the Bankruptcy Code absent compelling policy or practical cir- 
cumstances. 

When priorities are created, two factors are important: 
1. In a case where the debtor is liquidating, a priority takes money out of the 

pool for other creditors. This includes trade creditors whose business may de- 
pend upon some recovery. 

2. In a reorganization case, these priorities must be paid up front, which ham- 
pers' and sometimes may even preclude—the ability to reorganize. 

When Congress considers whether a new priority is necesseiry and appropriate, 
these factors should be taken into account. As discussed below, we believe that Con- 
gress, not the courts, should make these important decisions. 

THE EXCEPTION OF 362(BX4) OF THE BANKRUPTCY CODE 

Section 362(bX4) is intended to allow governmental units to continue their regu- 
latory roles despite bankruptcy. Of course, no one wants bankruptcy to be a haven 
for lawbreakers. Nonetheless, the current statute contains an ambiguity. The text 
of the section is as follows: 
§362. Automatic Stay 

(b) The filing of a petition under section 301, 302, or 303 of this title, or of an 
appUcation under section 5(aX3) of the Securities Investor Protection Act of 
1970, does not operate as a stay 
(4) under paragraph {1), (2), (3), or (6) of subsection (a) of this section, of 

the commencement or continuation of an action or proceeding by a gov- 
ernmental unit or any organization exercising authority under lie Con- 
vention on the Prohibition of the Development, Production, Stockpiling 
and Use of Chemical Weapons smd on Their Destruction, opened for sig- 
nature on January 13, 1993, to enforce such governmental unit's or or- 
ganization's police and regulatory power, including the enforcement of 
a judgment other than a money judgment, obtained in an action or pro- 
ceeding by the governmental unit's or organization's policy or regulatory 
power. 

The basic ambigruity is when the regulatory interest is intermeshed with the regu- 
latory agency's pecuniary interest. For example, everyone would agree that the reg- 
ulatory interest would allow an agency to continue to enforce anti-pollution laws. 
However, the question arises with regard to the costs of cleanup of pre-bankruptcy 
environmental regulations. 

THE REGULATOR AS CREDITOR 

There are two ways to deal with the regulator or government as creditor. Con- 
gress can legislate on the issue. Alternatively, bankruptcy judges can decide issues 
as they come before them. The ABA believes that we need legislation on this subject 
to resolve, on a uniform national basis, the important policy and social issues in- 
volved. The ABA believes that a legislative solution, arrived at in the deliberative 
manner referred to above, is the best solution. 
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RETROACTIVITY 

For legal reasons involving due process and other constitutional considerations, 
and sdso for reasons of basic fairness for those that arrange their legal affairs with 
a view towards existing law, the American Bar Association believes that any legisla- 
tion in this important area should be prospective only. 

Most American laws are designed to operate prospectively. Although Article 1, 
Section 9 of the U.S. Constitution only expressly prohibits the enactment of retro- 
active criminal statutes, the same equitable principles should apply to many retro- 
active civil statutes as well. CJenerally speaking, it is fundamentally unfair to 
change rights that existed, and on which citizens relied, prior to the time that Con- 
gress changed the law. 

When the Bankruptcy Reform Act of 1978 was enacted in November, 1978, it was 
to govern bankruptcy cases prospectively. The Act specified an efifective date of Octo- 
ber 1, 1979, and all bankruptcy cases in existence prior to that date continued to 
be governed by the Bankruptcy Act of 1898. Congress' decision to make the new law 
prospective was entirely appropriate and proper, and it allowed businesses through- 
out tne country to plan accordingly. 

For these reasons, the ABA encourages Congress to avoid retroactive amendments 
to the Bankruptcy Code. 

CONCLUSION 

The ABA policy is to promote dehberate decision-making when significant changes 
to the Bankruptcy Code are made. Such deliberations are necessary with respect to 
the Bankrupt^' Code in general and the Code's priority scheme in particular. The 
ABA's policy is also to dissuade, absent compelbng circumstances, the creation of 
new claim priorities, and to dissuade the creation of Bankruptcy Code amendments 
that are retroactive in nature. 

Should you wish further input on this or other bankruptcy subjects, the ABA and 
the Business Bankruptcy Committee would be pleased to provide them. 

Mr. GEKAS. We thank the witness. 
And we turn to Mr. Robin. 

STATEMENT OF LOUIS S. ROBIN, ATTORNEY, ON BEHALF OF 
THE COMMERCIAL LAW LEAGUE OF AMERICA 

Mr. ROBIN. Thank you. 
I think most of the panel members have said a lot that I was 

going to say, and I will try to limit my discussion to just a couple 
of points. 

The Commercial Law League is primarily, I think, concerned 
about the dehcate balance that the Bankruptcy Code has already 
struck in balancing the different interests of the different parties. 
If the FCC is given an additional exemption, that is going to work 
to the detriment of other creditors. And upon attempted reorga- 
nization the result will really be a liquidation. And that will not 
only work to the detriment of trade creditors, as the Professor has 
just pointed out, but to other creditors including governmental imi- 
ties, including taxing authorities and the like who will not receive 
any return on their claims in the bankruptcy case. 

The other points, I think, about the automatic stay and the other 
provisions are also well taken. 

I would like to add one other point or one other perspective. I 
f)ractice in Springfield, Massachusetts. My clients and myself rare- 
y have an opportunity to be an FCC case. So, the specific issue 

here probably won't affect them or myself. But on the same hand, 
I have had 20 years of bankruptcy experience, and I clerked for a 
judge in the southern district of New York in 1980 as a student law 
clerk. And at that time we had the opportunity to comp£u-e the old 
Bankruptcy Act, which was expiring, and the new Bankruptcy 
Code, which was now coming into play. And the new Bankruptcy 
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Code was efficient and simple, and the old act had, by amendments 
and changes over 80 years, had become a little rundown. Since 
then the new Bankruptcy Code has had other amendments. There 
has been additional exceptions of discharge, additional priorities, 
but has been relatively smooth. 

My concern personally that, although, again, my practice and my 
clients won't be affectea, that if we continue to chip away from the 
efficiencies of the Bankruptcy Code and provide one more excep- 
tion, that the efficiencies will be denied to the debtors and tne 
creditors that they deserve. 

I thank you for the opportunity to speak on behalf of the league. 
Thank you. 

[The prepared statement of Mr. Robin follows:] 

PREPARED STATEMENT OF LOUIS S. ROBIN, ATTORNEY, ON BEHALF OF THE 
COMMERCIAL LAW LEAGUE OF AMERICA 

The Commercial Law League of America ("CLLA"), founded in 1895, is the na- 
tion's oldest organization of attorneys and other experts in credit and finance ac- 
tively engaged m the fields of commercial law, bankruptcy and reorganizations. Its 
membership exceeds 4,600 individuals. The CLLA has long been associated with the 
representation of creditor interests while at the same time seeking fair, equitable 
and efficient administration of bankruptcy cases for all parties involved. 

The Bankruptcy Section of the CLLA is comprised of approximately 1,600 bank- 
ruptcy lawyers and bankruptcv judges fix)m virtually every state in the United 
States. The members of the Bankruptcy Section include practitioners with both 
small and large practices, who represent divergent interests in bankruptcy cases. 
The CLLA has testified on numerous occasions before Congress as experts in the 
bankruptcy and reorganization fields. 

Recently, the Federal Communications Commission (the "FCC") has undertaken 
efforts to require that licenses gramted by the FCC be excluded fi-om property of the 
bankruptcy estate and that the FCC itself be excluded fi^m the provisions of the 
Bankruptcy Code. Toward this end, the FCC has urged the Congress to enact legis- 
lation that would, in effect, terminate such a license upon the commencement of a 
bankruptcy case by the licensee. In addition, where funds are owing to the FCC that 
stem fi"om the acquisition of the license, the FCC seeks to be fuDy excluded ft'om 
the various provisions of the Bankruptcy Code that are designed to afford orderly 
and equitable treatment of all creditors of the debtor and the debtor itself 

The CLLA is concerned about both the effect of the efforts of the FCC and the 
manner in which it has attempted to bring about legislative changes to the Bank- 
ruptcy Code. Because a business bankruptcy case involves a great variety of inter- 
ests, including those of employees, taxing authorities, trade creditors, and even the 
local community, the Bankruptcy Code strives to achieve fairness through a careful 
balancing process that has as its ultimate goal the rehabilitation of a financially 
troubled entity. 

Any change that would tip this deUcate balance in the favor on one particular in- 
terest, in this instance the FCC, must be thoughtfully considered in light of compet- 
ing interests. Affording special treatment to any party in interest in bankruptcy nec- 
essarily correlates in a detriment to other parties involved in the case, if not all of 
them. The favorable treatment sought by tne FCC must, therefore, be supportable 
by public policy considerations that justify the harm that will be occasioned. 

It is the longstanding and fundamental policy of Congress that reorganization of 
financisdly troubled businesses is to be preferred over their liquidation. The grava- 
men of the position of the FCC is that this policy should not apply in any case in 
which an FCC license is involved. 

As is perhaps natural, the FCC appears to view the bankruptcy process in a vacu- 
um, taking account of its own interest without regard to the many other interests 
at stake or the policy that prefers business rehabilitation. Unique to the FCC in its 
attempts to protect its own interest, however, is the consequent elimination of an 
entire class of business concerns from the reorganization process. 

As a practical matter, the license itself is generally the only asset of value to the 
affected business as a going concern. Without the license, other assets of the busi- 
ness have no meaningful value and the business itself has no abiUty to reorganize. 
Liquidation of these businesses is assured under the policy sought by the FCC and, 
without the license, creditors, including other governmental entities such as the tax- 
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ing authorities, are similarly Eissured that they will receive little or nothing on their 
claims against the estate. 

The harm that will follow should the position of the FCC become law cannot be 
overstated, particularly since the FCC believes that its power to revoke or terminate 
a license solely on the basis of a bankruptcy case being commenced should apply 
retroactively. Creditors and other parties in interest that have relied on the exist- 
ence of the Ucense and the possibility of successful reorganization will surely be 
harmed by a legislative disruption of their relationships with existing debtors. Li- 
censees not in bankruptcy wiU also be affected because financing may be difficult, 
if not impossible, to obtain in the future. Taken to its extreme, the FCC policy could 
bring about the liquidation of an even greater number of licensees because of the 
resultant inability of the licensees to obtain financing as necessary in the operation 
of their otherwise viable business ventures. 

Compounding the problem is the wholesale removsd of the FCC from the jurisdic- 
tion of the bankruptcy courts. The FCC seeks not only the power to remove the li- 
cense from the bankruptcy estate, it beUeves this should be accompUshed without 
regard to the automatic stay. Unlike virtually every other person having an interest 
in property belonging to the bankruptcy estate, the FCC would not be required to 
provide any justification whatsoever in order to exercise full control over the Ucense. 
Instead, solely by operation of law, the license and its value will simply evaporate. 

Sound public policy cannot support the position of the FCC. Its position does not 
suflSciently distinguish an FCC license from other types of property that, without 
question, belong to the bankruptcy estate. Moreover, the position of the FCC does 
not comport with the poUcy that reorganization is to be preferred, nor the statutory 
mandate that bankruptcy, in and of itself, may not be used as a basis for discrimi- 
nation. 

Should the Congress believe that the FCC is entitled to protection not already af- 
forded by the Bankruptcy Code, it should achieve its goal through a process that 
fits within the existing bankruptcy framework. The automatic stay, for example, al- 
ready provides an exception to allow a governmental entity to enforce its police and 
regulatory power, but this exception may not be used to further a piirely pecimiary 
interest. The FCC should be treated no differently. If, in a specific case, the FCC 
believes it must be permitted to exercise its regulatory power, its actions should be 
subject to review by the bankruptcy court in the same manner currently required 
of all other governmental bodies. 

Perhaps more important, any change with respect to the FCC in the bankruptcy 
process shoiild occur through die appropriate forum. That is, any {tmendment that 
affects the bankruptcy process must be made to Title 11 of the United States Code, 
consideration must take place within the committee having jurisdiction over bank- 
ruptcy laws, and a meaningful opportunity to voice concerns must be given to those 
who have an interest in this issue. 

In conclusion, the CLLA beUeves that the position of the FCC with respect to its 
role in the bankruptcy process is unwarranted and ill-advised because the harm 
that will befall all other parties in interest far outweighs the concerns of the FCC. 

The CLLA is thankful for the opportunity to comment on this very important 
issue and welcomes the fiirther opportunity to fiilly participate in consideration that 
will maintain the Bankruptcy Code's careful and balanced provisions. 

Mr. GEKAS. Yes. We thank the witness. 
The Chair yields itself 5 minutes for the purpose of some posing 

questions. 
Professor Heidt, you state that you dislike the prospect of creat- 

ing priorities. In the case that we are discussing here, the priority 
would be that if the FCC were to take back these license assets, 
they in effect would be granted a priority. I know you spoke generi- 
cally as to what the ABA feels about this, but relating to this case, 
is that where the priority lies; is that correct, or the prospective 
priority? 

Ms. HEIDT. Yes. In other words, it is not a priority that shows 
up in section 507 where most of the priorities are listed, but in ef- 
fect what the FCC would be doing is getting a priority by being 
able to take the license back. 

Mr. GEKAS. Does Professor Baird agree with that? 
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Mr. BAIRD. Yes. I think with the following two small qualifica- 
tions. I think the FCC, as like someone who sells anything else, 
can always retain a security interest, and if they did that and if 
they jumped through the right hoops, they might be entitled to be 
paid, and that might be described as a priority. 

But one of the fundamental principles of reorganization is that 
you are entitled to the value of your right. You are not entitled to 
get the property back itself If I sell a corporation a computer and 
take a security interest in it, in the event of default, I can't get the 
computer back. I get a stream of payments equal to the value of 
the computer. The FCC shouldn't be treated any differently. In 
other words, it isn't simply there shouldn't be a statutory priority, 
an issue I agree with. If they bargain for a priority on the same 
terms as any other lender, then you respect that. 

But it would be terrible to, in effect, give them a priority in a 
way that destroys the value of the firm as a going concern, which 
is essentially what happens if you allow them to take it back. To 
look at the 19th century railroads, it is like telling a creditor with 
a security interest in 10 miles of track they can take the rails and 
take the ties. We have never allowed that to happen in bankruptcy 
and it shouldn't. 

Mr. GEKAS. Does Professor Heidt have a surrebuttal? 
Ms. HEIDT. Yes. Well, one, I would agree with everything that 

Professor Baird said. I also imderstand the proposed legislation 
does actually have a priority in it as well for the FCC. So, that 
would be something that the ABA would absolutely oppose. 

Mr. GEKAS. What proposed legislation? 
Ms. HEIDT. The proposed legislation that the FCC has been try- 

ing to get enacted. 
Mr. GEKAS. Oh, what they presented before the Appropriations 

Committee in the Senate. 
Ms. HEIDT. Not anything that has been proposed by Congress or 

the committee. 
Mr. GEKAS. What they presented to the Senate. 
I have no further questions. 
The Chair reserves the balance of his time and jdelds to the gen- 

tleman fi-om New York for five minutes. 
Mr. NADLER. Thank you. 
Let me ask, first, Professor Baird, you said before—I am trying 

to remember exactly what you said before, fi-ankly—how would you 
distinguish the FCC's regulatory authority and its pecuniary inter- 
ests? In other words, they claim a regulatory interest in an ability 
to take back the license. How would you—why are they wrong? 
And what is the test for the 362(b)(4)? 

Mr. BAIRD. My test, at first approximation, I think there are 
complications when you enter into the environmental area, which 
I could talk about at greater length, but the test, at first approxi- 
mation, is this: Would the FCC be doing what it was doing if it 
wasn't owed any money? In other words, if the FCC has an iron- 
clad rule that was clearly established by its procedures that said 
if a licensee fails to use a license for x period of time, that would 
be something it would do regardless of whether it was owed money 
or not. That is something it is doing as a regulator. If the only rea- 
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son it is acting, however, is because it hasn't been paid money, 
then it is a creditor. 

Mr. NADLER. SO, when the FCC said that it uses auctions as the 
way to figure out who will best use the spectrum, and therefore the 
inability to pay shows that they cannot use the spectrum, those are 
two separate things. 

Mr. BAJRD. Those are two separate things. What the policy has 
decided, and for better or for worse, and as bankruptcy lawyers we 
are not second-guessing this policy, it said one way to allocate 
something is to turn it into property and then sell it to the highest 
bidder. And the person—I am from the University of Chicago; I am 
sympathetic with this—the idea is the person who pays the 
most  

Mr. NADLER. I was thinking Mr. Poser, in particular, might have 
been sympathetic to this. 

Mr. BAIRD. But the idea is that if you sell something to the high- 
est bidder, that will happen. Now, if you also choose to finance the 
sale yourself, then you are at risk if it turns out that the person 
that you finance can't pay you back. Now, presumably you had an 
interest rate that covered you or you did other things that pro- 
tected yourself, but basically once you say we are going to sell 
something, because we think that is the best way to figure out who 
wants it, what you are saying is we are creating something that 
has the attributes of property, and once you start down that path, 
then the license becomes the property of the estate. 

Mr. NADLER. SO, the license is the property of the estate, and 
when I was asking Mr. Wright whether they denied that it was the 
property of the estate, he said he wouldn't go that far, he was mak- 
ing a distinction that really can't be made? 

Mr. BAIRD. Yes. The question is the Chicago Board of Trade v. 
Johnson, the Supreme Court case fi-om the 1920's. One of the foun- 
dations of the bankruptcy law says something like this: It is the 
property of the estate, but it is subject to all of its non-bankruptcy 
limitations. If there is an FCC requirement that ensures there isn't 
static in the spectrum, then the licensee acquires that. 

Or to give another example, if the FCC gives the license and it 
says this is only for non-commercial purposes, there is now way a 
debtor can use it for commercial purposes. The idea is when you 
grant a license, the license has the attributes of property, and that 
is the way our bankruptcy laws have been for decades, and I see 
no reason to change them, and perhaps you may want to clarify 
them, but there is no reason to change them. And this is the foun- 
dation for  

Mr. NADLER. Now, in terms of the—the bankruptcy court found 
that way, and the district court found that way, and the 2nd Cir- 
cuit that was cited by Mr. Wright as having overturned it, but I 
think the 2nd Circuit simply overturned a decision as to the mone- 
tary worth of the Ucenses. The 2nd Circuit has not taken a position 
on the basic question yet? 

Mr. BAIRD. NO. They had—Nextwave had an extremely aggres- 
sive fi-audulent conveyance theory that they presented to the 2nd 
Circuit and lost. During the course of rejecting this very aggressive 
theory of fraudulent conveyance law, which didn't really raise these 
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issues, the 2nd Circuit said a number of things that seemed at odds 
with established bankruptcy doctrine. 

Mr. NADLER. Said it in dicta. 
Mr. BAIRD. In dicta. You can argue that they had to say these 

things to get where they do. I don't think so, but the core of the 
2nd Circuit opinion—and, again, Professor Heidt can review this— 
the core of the 2nd Circuit opinion was on the State fraudulent con- 
veyance law, not these issues. 

Mr. NADLER. SO, they haven't dealt with these issues yet. 
Mr. BAIRD. They haven't formally dealt with these issues, and I 

believe in good advocacy. There is appeals to the Supreme Court. 
I trust these things will be straightened out eventually. 

Mr. NADLER. Let me ask Professor Heidt the following: You said 
that the policy of the ABA is against legislation that doesn't go 
through this committee—that doesn't have a hearing before tlus 
committee. And let me say I certainly think it is obnoxious for 
someone to try to legislate on bankruptcy law, or anything else for 
that matter, in core issues through the appropriations process and 
run the committee of jurisdiction. 

But that aside, you said that we shouldn't legislate ex post facto 
and we shouldn't set up new priorities. If we were to legislate to 
say, in effect, this is the property of the estate, the 362(bX4), what- 
ever it is, exception does apply here, would you regard that as ex 
post facto or as establishing new priority or would you approve 
such legislation? If we were to do legislation to clarify that we 
mean the law to be as it has always been understood previously. 

Ms. HEIDT. Right. You said that it is property of the estate? Yes, 
I would view that as a clarification. 

Mr. NADLER. And not as new legislation? 
Ms. HEIDT. Right. 
Mr. NADLER. 'fiiank you. 
Mr. GEKAS. The time of the gentleman has expired. 
The gentleman from Michigan is recognized for five minutes of 

questions. 
Mr. CoNYERS. Thank you very much. 
I appreciated all of the testimony that has come. Can I ask ev- 

eryone whether they agreed with the bankruptcy decision that 
originally came out as it related to 362(bX4)? Did you think that 
bankruptcy judge had made an appropriate dispensation of the 
case? 

Mr. BAIRD. I think there are—we are not talking about the 
fraudulent conveyance opinion, which was the first opinion. With 
respect to the second opinion, I think it was a correct statement of 
established bankruptcy doctrine. Some people may say that given 
the dictum in the 2nd Circuit case, the bankruptcy judge might 
have done something differently, but I don't take that to be the 
spirit of your question. I think the spirit of your question, as I un- 
derstand it, is was it a sensible and coherent interpretation of what 
362(bX4) is about? And the answer to that, I think, is yes. 

Mr. Co^fYERS. Anybody disagree? Okay, we are all together on 
that. 

Mr. CUEVAS. I happen to practice before the judge, and the judge 
is speaking before my bankruptcy class tonight. 

Mr. CoNYERS. So, you don't want to commit yourself or what? 
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Mr. CUEVAS. But I will say this: That prior to Nextwave, I was 
involved in that bankruptcy judge's largest bankruptcy case, and I 
think what Congressman Graham said before is apropos, that the 
way I interpreted what the judge did throughout the case was to 
essentially reach a fair resolution of the issues, because he did not 
want to see the FCC deprive the creditors and the employees of the 
major assets in the estate, and so, therefore, I think that what he 
tried to do at the end, and I think it is quoted in the Wall Street 
Journal, was basically reach what was reasonable and fair under 
the circumstances, and basically achieve rough justice under the 
circumstances. 

Mr. CoNYERS. Is it the general feeling of this panel that we won't 
know whether any clarifying language will be needed until we get 
a decision from the circuit court? And when we say clarifying lan- 
guage, maybe that is—we may have to—suppose the decision 
comes out that goes far afield from the original bankruptcy court 
decision, and the general feeling that I get that the FCC may have 
overstepped their two authorities here, we may have to consider 
whether we want to create a provision that corrects that decision, 
if it goes completely against the kind of sensibilities that I am 
hearing here today. 

So, is it not true that whatever it is that we are going to do 
should wait until after the decision comes out? I mean there is no 
way we can talk about clarifying language when we don't really 
know what the decision is going to be. 

Ms. HEIDT. But I think that is right if you are talking about 
clarifying language. Of course the otner point would be that the 
FCC has been here and is requesting a different sort of relief, and 
what I think this panel is saying, uniformly, is that we would be 
against that relief 

Mr. Co>fYERS. And if that were granted, then we may need to 
visit the bankruptcy law to make the appropriate changes. I mean, 
in other words, we can correct—we frequently correct court deci- 
sions that we think are seriously erroneous. 

Mr. BAIRD. I think I would say that the decision about whether 
or not a particular court decision has led the law too far astray is 
the kind of judgment that you are equipped to make. Our compara- 
tive advantage is to say these are tne basic principles, this is the 
way the law has been, this is the general shape of the law, and 
then when it comes time to say, wait a second, have things really 
gone too far away from that, that requires a subtle balancing that 
typically is something that you are probably equipped to do than 
we are. 

Mr. NADLER. Would the gentleman yield? 
Mr. CoNYERS. Sure. But sometimes our subtle balancing isn't 

subtle. 
Mr. NADLER. Woiild the gentleman yield? 
Mr. CoNYERS. Yes, of course, if I can get an additional minute. 
Mr. GEKAS. Without objection, another minute. 
Mr. NADLER. A very quick question: When is the 2nd Circuit 

opinion on the appeal from the second decision of the bankruptcy 
court expected? Any idea? 

Ms. HEIDT. I think the earlier panel said before the end of the— 
it expected it before the end of the month. 
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Mr. BAIRD. It is on mandamus, so one would expect it to be rel- 
atively soon, but you can't always tell. 

Mr. NADLER. Okay. It made moot what I was about to say, which 
was that sometimes if an administrative agency has aggressively 
advancing or implementing a statutory interpretation that we don t 
agree with, you don't have to wait for a court decision. You could 
simply clarify it before that came dovsnn, but that may moot that if 
they rule this month, certainly. 

Mr. GEKAS. The time of the gentleman has expired. All time has 
expired. 

The panel is excused with the gratitude of the Chair and of the 
committee. 

Before we adjourn, I want the record to indicate that the Na- 
tional Association of Attorneys General was scheduled to testify 
through one of their representatives, but they couldn't muster a 
witness quickly enough. However, they have asked us, and without 
objection I will do so, to enter into the record their proposed testi- 
momr. 

[Trie prepared statement of Ms. Heitkamp follows:] 

PREPARED STATEMENT OF HEDI HEITKAMP, ATTORNEY GENERAL, STATE OF NORTH 
CAROUNA 

OFFICE OF ATTORNEY GENERAL, 
STATE CAPITAL, 

Bismarck, ND, April 10, 2000. 
Hon. HENRY J. HYDE, Chairman, 
Committee on the Judiciary, 
House of Representatives, Washington, DC. 

Hon. JOHN CONYERS, JR., Ranking Member, 
Committee on the Judiciary, 
House of Representatives, Washington, DC. 

DEAR GENTLEMEN: I appreciate receiving the invitation from your committee to 
participate in an oversight hearing on the 1998 amendment to the automatic stay 
provision of the Bankruptcy Code. As Chair of NAAGs Bankruptcy and Taxation 
Working Group, I am strongly supportive of this provisions and would welcome the 
chance to appestr eind discuss the ways in which the Ismguage is relevant to our ef- 
forts to protect our citizens. Unfortunately, due to the short notice and pro commit- 
ments, I am unable to attend. I have prepared testimony on this issue, however, 
and I would request that it be entered into the record of this hearing. 

In my view, the timendment to the automatic stay provision is a welcome and 
needed clarification of the law. If government is to do the job its citizens have en- 
trusted it with, then it needs to be sure that it can proceed even if a defendant files 
bankruptcy. Congress has long recognized that any stay of litigation must allow po- 
lice and regulatory actions to go forward so that bankruptcy does not become a 
haven and means of delay for those who break the law and abuse their fellow citi- 
zens. The amendment merely clarified that the government could still proceed even 
if its police and regulatory action would impact on property of the estate—a position 
consistent with the holdings of most courts. It did not attempt to change the defini- 
tion of a police and regulatory action with respect to purely pecuniary actions by 
a governmental unit. The amendment did intend to make crystal clear, however, 
that the government could revoke a permit issued to a landfill that was leaking 
toxic wastes into the groundwater, or close a nursing home that was neglecting pa- 
tients, or require a factory to install safety equipment, even if those orders would 
affect the property in the bankruptcy case. 

I believe the need to ensure that governments can act efficiently and effectively 
to provide those protections for all of its citizens is critical. Moreover, if parties are 
allowed to effectively escape the requirements of the law merely by filing bank- 
ruptcy, this will allow them to complete unfairly with their competitors who are liv- 
ing up to those same obligations. For all of these reasons, I strongly urge the com- 
mittee to leave this provision unchanged and to once again reaffirm Congress' com- 
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mitment to ensuring that bankruptcy does not provide a safe harbor for wronKdoers. 
If the committee has any questions or wishes further comment, please feel free to 
commimicate with me at (701) 328-2210 or contact the Bankruptcy Counsel for the 
National Association of Attorneys Genered, Karen Cordry, at (202) 326-6025. 

Very truly yours, 
HEIDI HEJTKAMP, Attorney General, North Dakota, 

Chair, NAAG Bankruptcy and Taxation Working Group. 

STATEMENT 

I would like to thank the Committee for extending the invitation to appear and 
testify at this oversight hearing on the 1998 amendment to the automatic stay pro- 
visions of the Bankruptcy Code, which provided much-needed clarification of the ex- 
ceptions applicable to governmental police and regulatory enforcement actions. 
Those in government who deal with such enforcement issues view this provision as 
perhaps the most important in the entire Bankruptcy Code in that it ensures that 
the bankruptcy courts do not become havens for those who violate the law. We have 
no doubt that the vast mtgority of those who file bankruptcy are the classic "poor 
but honest debt that the Code seeks to protect and this provision will have no appli- 
cation to them. The exception for police and regulatory powers, however, is of vast 
importance, when the government nas been pursuing an unscrupulous sweepstakes 
operator who has been defrauding the elderly and the unsophisticated, or a fraudu- 
lent stockbroker who has stolen millions fi-om investors and has been busily hiding 
those gains, or a polluter who is spilling hazardous waste into the environment. It 
is not uncommon in such cases for the defendant to file bankruptcy just when the 
government's efforts to crack down on the violations of the law nave finally begun 
to bear fi:^t. By doing so, these parties hope to delay the day of reckoning and avoid 
returning their ill-gotten gains to their victims. 

Standing alone, the broad language of the automatic stay in Section 362(a) of the 
Code would allow exactly that result, by barring aU litigation relating to repetition 
claims or to actions that would assert control over property of the estate. However, 
Congress wisely chose in 1978 to also include exceptions to the automatic stay in 
Sections 362(bK4) and b(5) so as to ensure that governmental police and regulatory 
actions would go forward unchecked. Those provisions allowed the government to 
continue litigation on police and regulatory actions and to enforce judgments ob- 
tained in such actions, except for strictly monetary judgments, which had to be sub- 
mitted for payment iff-accordance with the Code's priorities. That language worked 
well for most cases but issues did arise from time to time because of the limited 
nature of the exception that was provided. Most of the exceptions in Section 362(b) 
relate to all aspects of the stay, but the governmental exceptions only dealt directly 
with two subsections of the stay. In particular, the exceptions did not explicitly deal 
with portions of the stay that barrecf actions that could affect property of the estate 
or that could be viewed as attempts to collect on a claim. 

As a result, arguments were made that the government could decide, for instance, 
that the permit for a landfill should be revoked because the operator was allowing 
dangerous chemicals to leach into the groundwater and endanger his neighbors— 
but the government could not actually revoke the permit until it came back to the 
bankruptcy court and got its approval to do so. The argument was also made that 
even a typical regulatory litigation would violate the ban on trying to collect on a 
claim because a determination of liability was the necessary first step before collec- 
tion activities could begin. Even prior to the amendment being passed, many courts 
rejected these arguments, including most prominently the Sixth Circuit in the In 
re Javens case, 107 F.3d 359 (1997), and the Tenth Circuit in the In re Yellow Cab 
Co-Op Ass'n case, 132 F.3d 591 (1997). In their view, it would make no sense to 
conclude that the government was free to make the substantive determinations in 
this area but could not implement them without a ministerial action by the bank- 
ruptcy court to lift the stay to allow the action to go forward. There, are often times 
where timely action is of utmost importance to enforcing the law; involving another 
court that would have no expertise in the area or involvement in the case at the 
last minute would cause nothing but delay, added cost, and confusion. However, 
some courts did feel that exactly this sort of bifurcated process was required under 
the existing law, even if they saw the problems that were caused thereby. See, e.g.. 
In re Draughon Training Institute, Inc., 119 B.R. 921, 925-926 

Several governmental entities raised this issue with the National Bankruptty Re- 
view Commission during its processes and proposed language to remedy the issue. 
That language, with the addition of references specifically to the unique aspects of 
the chemical weapons inspection process, is what eventually became law in the 1998 
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Chemical Weapons Treaty Implementation Act. In our view, it hag worked well 
since then to eliminate unneeded litigation and delay in this area. Moreover, we be- 
lieve that, properly understood, there is no conflict between these exceptions and the 
overall policies and goals of the bankruptcy system. That is because the bankruptcy 
system serves to protect and maximize the assets and interests of debtors and credi- 
tors—u/jtfcin the existing regulatory framework applicable to all entities in this coun- 
try. 

The notion of a conflict only arises if one believes that asset maximization is a 
goal wholly apart from and superior to all other aspects of our system. That is obvi- 
ously untrue, though. Businesses could often make more money if they had no obli- 
gation to preserve the environment, refrain from hiring children, or to supply a safe 
work place for their employees. But no civilized society operates on that oasis and 
our laws clearly reflect the hard choices made by Congress in deciding how to bal- 
ance economic interests against other goals and values. In the process of making 
those policy choices, legislators are often confronted with arguments about the eco- 
nomic impact of their decisions, and must weigh those arguments in shaping the 
laws. But., when those choices are made, they must then be enforced by the courts 
without attempting to second guess or underinine the policy choices, made by the 
elected representatives of the people. That is true in ordinary litigation—and it is 
equally true when a company files for bankruptcy. 

A law that can only be enforced until the defendant unilaterally chooses to file 
bankruptcy is no law at all. Allowing the wrongdoer to decide for itself that it would 
simply cost too much to comply with the law nullifies the Congressional policy 
choices eind provides an unfair advantage to the debtor, as compared to its competi- 
tors who are being required to abide by the law. Setting aside the law on a case- 
by-case basis will only result in a rush to the courthouse £md a race to the bottom, 
'rtiis is simply not a power that can or should be exercised within the factual con- 
fines of a single case. It may well be that a law, in application, turns out to have 
of a fiscal impact than Congress or a state legislature envisioned. The 1997 amend- 
ments on health care financing might turn out to be such a case. But, if so, it is 
up to the legislative branch looking, at the health care needs of the country as a 
whole—to make the decision on how to revise that law in order to deal with its fi- 
nancial impact on health care providers. It cannot be left to hundreds of unelected 
judges to decide on a piecemeal basis, whether or not to excuse a debtor from the 
obhgations of that law. That sort of decision-making process, on a case-by-case 
basis, with no overriding vision or obhgation to deal with all of the competing inter- 
ests in the health care arena is a recipe for chaos. 

Thus, when the government continues to enforce the law against the debtor, there 
is no conflict with the Bankruptcy Code because the Code does not purport to pro- 
vide debtors with a "Get Out of Jail Free" card that exempts them from compliance 
with-the legal obligations applicable to all players in the market. There are certain 
limited places where the Code does specifacally override nonbankruptcy law, such 
as with respect to declaring contracts in defaults based on a bamkruptcy filing, but 
there is most assuredly no general amnesty for debtors. To the contrary. Congress 
has explicitly stated in 28 U.S.C. 959(b) that the debtor and the trustee must obey 
all generally applicable state laws in their operations during the case. 

Will those regulatory provisions impact on the property of the estate from time 
to tine? Of course. How could they not? But does that mean that all such activity 
should come to a stop until one can turn to a bankruptcy court, file a motion, have 
a hearing, and obtain a determination that the stay should be lifted—and then wait 
through a series of appeals on that determination? Again, that would be a recipe 
for chaos and abuse. Start with a very easy example a restaurant files for banik- 
ruptcy. If the health inspector make a routine visit and discovers that the facilities 
are fflthy and infested with vermin, is he required to allow the restaurant to con- 
tinue to operate until he can go to the bankruptcy court and get the court's permis- 
sion to order an immediate shut down of the restaurant? The Washington Post con- 
tains a listing every week of the restaurants that are subject to such immediate 
clean-up orders. Should the same provisions and controls not apply merely because 
the restaurant is in bankruptcy? Yet, absent the clarifying language in the present 
Section 362(b)(4), that argument could be made, with health inspectors facing the 
threat of being called into bankruptcy court to answer contempt charges for doing 
their job and protecting the public. 

Take another example—the state of California may conduct inspect shipments of 
produce to ensure that they were not infested with the Mediterranean fruit fly. If 
the inspectors find an infected load would the state be precluded from ordering the 
immediate destruction of that load in order to protect the multi-billion dollar indus- 
try in the state, merely because the fruit belonged to a company that was in bank- 
ruptcy? Would the state have to hold the items for days or weeks, while it tried to 
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convince a judge of the reasons for the enactment of the generally applicable state 
law? If asset maximization were the only goal of bankruptcy, then as some seriously 
suggested in hearings before the Bankruptcy Review Commission, the United States 
should go ahead and sell goods that had been seized from debtors because they were 
made with child labor or were counterfeit or misbranded. Those advancing such a 
view were hard-pressed to explain how the goals to be served by laws requiring such 
goods to be forfeited would be served if the government became the counterfeiter 
instead of the debtor. Neither the debtor, nor its creditors, have a right to demand 
that their economic interests allow them to violate generally applicable law. 

We take no position on the issues involving the FCC's licensing procedures. Those 
actions involve, in our view, a single law that, according to the opinion of the Second 
Circuit, uses a virtually unique scheme of auctioning licenses as part of the means 
of implementing a regulatory goal. The applications that state government typically 
make under under this section, though, are far more commonplace. One major area 
where permits are involved, for instance, is environmental regulation. Such permits 
do generally spell out, in great detail, how a landfill will operate, or what level of 
emissions are allowed from a smokestack, or how many gallons of waste can be dis- 
charged into a stream. Unquestionably, the granting or revocation as such permits 
will impact on the operation of the debtor, but it is crucial to protect the public 
health and safety that such a regulatory process be allowed to proceed. Such mat- 
ters are normally entrusted-to specialized agencies with ongoing expertise and es- 
tablished review procedures. There is little reason to think that oankrupt by courts 
have the expertise or the time to become involved in the minutiae of such regula- 
tion., Such permits are generally issued for either a nominal fee or for a fee that 
is related to the costs actually incurred by the agency in carrying out its oversight 
role. Few, if any, other types of government permits and licenses are auctioned. 
Even those licenses that can become quite valuable, such as liquor licenses or cab 
medallions, are normally transferred by the government at nominal cost. The costs 
are incurred between private parties who are paying each other for the right to 
make application to the govenmient to transfer the license. 

Government regulations that may impact on property of the estate may include 
matters as mundane as pulling over trucks that fail safety inspections, or ordering 
that the debtor buy and install guards for the machinery in his plant. They may 
also include the more dangerous and exotic aspects of commerce—utilities that oper- 
ate nuclear power plants have gone bankrupt; ammunition manufacturers have 
gone bankrupt, and, yes, even chemical weapons manufacturers may go bankrupt. 
In each case, there may be occasions where ongoing law enforcement activities will, 
inevitably, impinge on the use or control of property of the estate. This is particu- 
larly true in light of the very broad definition given to property of the estate under 
the Code. Thus, to try to artificially divide regulatory activities and exempt those 
that will impact on that property will only invite endless litigation over what is 
property and cripple law enforcement actions. 

We do not suggest that there are never occasions where laws and regulations can- 
not or should not take financial distress into account. But, we do believe the deci- 
sion to do so should be made by those who can be held accountable for choosing to 
allow such discretion and should be done with full consideration of all of the compet- 
ing interests. The very nature of decision-making in a litigated environment, with 
omy one set of parties and one set of interests clearly before the court, while the 
competing interests can only be vaguely gUmpsed, cannot help but result in a 
skewed result. 

In short, we strongly believe that the 1998 amendments are a necessary and ap- 
propriate clarification of the law. Indeed, we would urge the committee to go for fur- 
ther auid strengthen the ability of state regulators to continue to enforce their police 
and regulatory powers by adding language to make unmistakably clear that state 
courts and agencies have the ability to decide the applicability of the automatic stay 
and the discharge ii^junction to their actions. The stay is a federal law, and like any 
other law, all parties subject thereto must read and apply the law to their actions 
and refrain from violating that law. By the same token, those parties, including 
courts and agencies, are entitled to read the law and determine that it does /wt 
cover other actions and that they are free to proceed in those areas. As a practical 
matter if they were not empowered to make those judgments, then every action, no 
matter how commonplace, taken by someone who deals with a debtor in bankruptcy 
would have to be approved in advance by the bankruptcy court. That is obviously 
completely impractical and the vast mjyority of court decisions agree that every 
party subject to the stay has the right and abilitv to determine whether and how 
to proceed. This ensures that, in the governmental area, its regulatory and enforce- 
ment efforts are able to proceed without undue cost and delay. 
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Despite those rulings, however, many state courts are so cognizant of their duties 
to obey federal law and so fearftil of running afoul of it, that they refuse to take 
any action in a bankruptcy case until they have affirmatively been approved to do 
80 by a bankruptcy court. At least part of the reason for this is that there is no 
clear statement in the jurisdictional provisions of Title 28 of the United States Code 
that spells out the nature of the concurrent jurisdiction as between bankruptcy 
courts and other nonbankruptcy—courts. As a result, a debtor that files a bank- 
ruptcy petition on the eve of a state court trial scheduled to hear the government's 
charges of fraud, or securities violations, or environmental claims has a very good 
chance of being able to disrupt a trial schedule that may have been planned for 
months. By doing so, he can hope that, even if the bankruptcy judge immediately 
agrees that the stay is not applicable to the enforcement action, that rescheduling 
the case may take weeks or months. During that time period, witnesses may vanish, 
memories may fade, and proof of the case will become more difficult. At a minimum, 
there will be justice delayed, and additional costs and burdens imposed on both the 
prosecutors and the bankruptcy courts to deal with wholly unnecessary litigation. 
The exceptions to the automatic stay are meant to avoid exactly those problems, yet 
they stiU persist. There are similar issues with respect to whether nonbankruptcy 
courts are entitled to apply and decide issues regarding whether a particular debt 
has or had not been discharged under the Code. 

Indeed, these problems have recently been exacerbated by an unfortunate series 
of rulinjM from the Ninth Circuit in a case entitled In re Gruntz, 202 F.3 )d 1074 
(2000). This case involved a father who had been charged, while in bankruptcy, with 
a criminal failure to provide support to his children. He did not contest the state 
court's right to proceed (pursuant to the criminal exception to the automatic stay 
set forth at Section' )62(bXl)) until after he lost at trim. After further proceedings, 
and another criminal conviction, he again sought to have the bankruptcy court sec- 
ond-guess the state's right to prosecute him. The bankruptcy court commendably, 
did not do so, but the Ninth Circuit did. At first, it even held that the criminal pros- 
ecution was barred, but after three tries at deciding the case, it eventually con- 
cluded that the state court had been right all along in allowing the prosecution to 
proceed. But, it added, the bankruptcy court only had to pay attention to the state 
court if it thought the state court was right. Otherwise, it could simply ignore every- 
thing the-state court action. Indeed, under this view, a debtor could take his chances 
in state court, appeal the matter all the way to the State Supreme Court—and even 
to a denial- of certioraris from the United States Supreme Court—and then go back 
to bankruptcy court and start over. A better prescription for delay and abuse is hard 
to imagine. 

The Ninth Circuit was only able to reach this result (in contradiction to decisions 
of several other circuits) because of the lack of clarity in the jurisdictional provisions 
set forth at 28 U.S.C. 1334. The resiilt is that state and local prosecutors and other 
enforcement officials will feel that they have httle option but-to file into the bank- 
ruptcy court and get a ritualistic endorsement of their action in each case before 
thejfproceed, no matter how clear the language of the Code's exception appear to 
be. The alternative is to face the ever-present threat that the debtor will -be able 
to obtain his second bite at the apple and disrupt everything that has gone before. 

These issues have been raised with staff members in the past, and if the Commit- 
tee decides to review the application of the automatic stay to governmental actions, 
we strongly urge that this cnange be made part of the consideration. We are ready 
and willing to work with the Committee and its staff to craft language that will deal 
with these issues. We also stand ready to provide additional examples of the types 
of enforcement actions that are protected by the language of Section 362(bX4) and 
to provide additional case law citations as desired. Again, I thank you for the oppor- 
tunity to appear and to provide our whole-hearted support for retaining and 
strengthening the current language on governmental police and regulatory actions. 

Mr. GEKAS. With that, and the thanks of the Chair to everyone 
in attendance, we conclude and adjourn this meeting. 

[Whereupon, at 3:30 p.m., the subcommittee was adjourned.] 



APPENDIX 

MATERIAL SUBMITTED FOR THE HEARING RECORD 

PREPARED STATEMENT OF BRIEF A\acus CURLAE ON BEHALF OF CELLULAR TELE- 
COMMUNICATIONS INDUSTRY ASSOCIATION, BELLSOITTH CORPORATION, NEXTEL 
COMMUNICATIONS, INC., SBC COMMUNICATIONS, INC., AND US WEST WIRELESS, 
LLC 

Mr. Chairman, we appreciate the opportunity to submit to your Subcommittee for 
the record of the Subcommittee's hearing today a Summary of the amicus brief we 
have filed in the NextWave litigation in the United States Court of Appeals for the 
Second Circuit. 

The parties to this brief include the Cellular Telecommunications Industry Asso- 
ciation, BellSouth Corporation, Nextel Communications, Inc., SBC Communications, 
Inc., and US WEST Wireless, LLC. 

The Cellular Telecommunications Industry Association is the international organi- 
zation for both wireless carriers and manufacturers. CTIA's membership includes 
140 large and small cellular and broadband personal communications services pro- 
viders. The other amici are engaged in the business of providing wireless conmiu- 
nications services to the public. 

The parties to this amicus brief are interested in the Second Circuit proceeding 
because allowing the FCC to reauction the licenses at issue would serve the Amer- 
ican public by helping to effectuate the provision of wireless services utilizing the 
affected spectrum and because the integrity of the FCC licensing and auction proc- 
ess is dependent on compliance by licensees with the FCC regxilatory requirements 
and, particularly, license conditions. We believe that the bankruptcy court's actions 
in the NextWave bankruptcy case threaten the FCCs ability to carry out its statu- 
tory mandates concerning competitive bidding and uniform application of its Title 
III Ucensing functions. 

Your hearing today reviewed the issues that are presently before the Second Cir- 
cuit. We have commented on these issues in our amicus brief and want to make the 
Committee aware of our views. We strongly believe, and have strongly urged, that 
the FCCs position on license cancellation is fuUy consistent with the requirements 
of the Bankruptcy Code. The legal basis for our argument is set forth in the at- 
tached Summary. We also urge that the Committee not address issues relating to 
the Next Wave bankruptcy while those matters are pending before the courts and 
not enact retroactive legislation that would affect those proceedings. 

SUMMARY 

Pursuant to the Congressional mandate embodied in section 309(j) of the Commu- 
nications Act, 47 U.S.C. § 309(j), the Federal Communications Commissions ("FCC") 
has auctioned PCS licenses as part of its overall licensing allocation scheme. Some 
of these auctions have been open only to designated entities ("DEs"—which received 
credits under the FCCs rules only if they were small or very small businesses). DEs 
were entities with total assets and gross revenues below set financial caps that com- 
plied with strict FCC restrictions on ownership and corporate structure. NextWaye 
Communications, Inc., purporting to qualify as a "small business," was the success- 
ful bidder for certain C Block PCS Ucenses on May 6 and July 6, 1996, bidding a 
total amount of $4.74 billion and acquiring spectrum that covered over one-half of 
the U.S. population. (It is hard to conceive of a bidder of approximately $5 billion 
as a small business. Indeed, NextWaye's bids foreclosed the participation of true 
"small businesses" from the auction.) 

As a special accommodation for designated entities, the FCC offered to finance DE 
spectrum purchases, instead of requiring the usual full cash payment prior to li- 
cense issuance. NextWave psiid only $474 million in cash and executed 10-year notes 
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for the remainder to the FCC. All FCC PCS licenses are subject to a variety of con- 
ditions, including prompt payment and buildout requirements. See, e^., 47 C.F.R. 
§§ 1.2109, 24.203. The licenses acquired at the special DE-only auction were explic- 
itly conditioned on full and timely payment by Next Wave of its remaining obliga- 
tions. See 47 C.F.R. §1.2110(f)(4Kiii). 

NextH^aue htis not offered any competitive wireless service in the more than three 
years since it acquired the Ucenses. When NextWaue was unable to pay the amount 
it owed, it declared bankruptcy. In the course of the bankruptcy proceedings. 
Next Wave claimed that it should have to pay only $ 1.023 billion for the licenses 
because the FCC had (allegedly) participated in a fraudulent conveyance (a bank- 
ruptcy term that does not connote common law fraud) by requiring NextWaue to pay 
what it bid for licenses. According to NextWaue the bid amount was much more 
than their fair market value at the time of the issuance of the conditioned licenses. 
In essence NextWaue claimed that because the licenses had purportedly declined in 
value after the auction, NextWaue should pay billions less than the auction price, 
thereby relieving NextWaue of its obligation to pay the U.S. Treasury the full bid 
amount. 

NextWaye's position was unanimously rejected by the United States Court of Ap- 
peals for Second Circuit on December 22, 1999. In re NextWave Personal Commu- 
nications, Inc. (FCC v. NextWave Personal Communications, Inc.), 200 F.3d 43 (2d 
Cir. Dec. 22, 1999). The Court of Appeals held that NextWoues payment obligation 
was not merely a debt within the jurisdiction of the bankruptcy court. Rather, the 
licenses were subject to a vsdid regulatory condition of full and timely payment and 
could be revoked for nonpayment consistent with the beinkruptcy laws. The Court 
of Appeals stated explicitly: 

If the conditions to which a license is subject are not met, the FCC may revoke 
the license. It is beyond the jurisdiction of a court in a collateral proceeding [i.e., 
a bankruptcy matter] to mandate that a licensee be allowed to keep its license 
despite its failure to meet the conditions to which the license is subject. 

When the FCC decides which entities are entitled to spectrum licenses under 
rules and conditions it has promulgated, it therefore exercises the full extent 
of its regulatory capacity. Because jurisdiction over claims brought against the 
FCC in its regulatory capacity lies exclusively in the federal courts of appeals, 
see 28 U.S.C. §2342, 47 U.S.C. §402, the bankruptcy and district courts lacked 
jurisdiction to decide the question of whether NextWave had satisfied the regu- 
latory conditions placed by the FCC upon its retention of the Licenses. 

Id. at 54 (emphasis supplied). 
Thus, the Court of Appeals stated that "the FCC may revoke the license," if the 

conditions are "not met, id. at 5, and that "it would probably be fair to assume that 
the FCC will seek to revoke the Licenses." Id. at 59 n. 15. On January 12, 2000, 
the FCC announced that the licenses had been canceled for failure to meet the full 
and timely payment condition. 

Having lost in the Second Circuit, NextWave completely reversed course and now 
claims that the licenses are worth more than it agreed to pay. NextWaue seeks to 
retain the licenses despite its failure to make the required pajfments £md thus to 
reap the pecuniary benefits of the increase in the value of the licenses. NextWave 
challenged the FCC's cancellation action before the FCC and in the District of Co- 
lumbia Circuit. NextWaoe also sought to have the bankruptcy court void the can- 
cellation. The bankruptcy court agreed with NextWave and ordered the FCC to void 
the cancellation. Contrary to the Second Circuit decision, the bankruptcy court rea- 
soned that the FCC acted "as a creditor" rather than "in any regulatory capacity," 
and therefore that the FCC's cancellation of the licenses was prohibited by the 
Bankruptcy Code's automatic stay of proceedings. At the request of the FCC;, the 
Second Circuit agreed to entertain a mandamus proceeding to decide whether the 
bankruptcy court decision was consistent with the Court of Appeals's earlier deci- 
sion and mandate. Both sides have submitted briefs, and the matter remains pend- 
ing. 

These parties have filed an amicus brief supporting the FCC and urging that if 
NextWave's position were adopted, important policies of the Communications Act 
would be subverted. That brief makes the following points: 

1. There was no unfairness to NextWave from the license cancellation. 
NextWave accepted the licenses with full knowledge of the conditions. 
NextWave made a conscious choice to litigate in the hope of retaining valu- 
able licenses for a greatly reduced amount of money ratner than making the 
required payments 
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The decision of the bankruptcy court reflects a radical departure from the 
Court of Appeals ruling and established bankruptcy law. Indeed, the reason- 
ing of the bankruptcy court's most recent decision is virtually identical to the 
reasoning of the very decisions reversed by the Court of Appeals's December 
22 Ruling. While as a general matter the FCC licenses are subject to the 
Bankruptcy Code, in this specific instance the FCC was exercising regulatory 
authority concerning the allocation of spectrum, and thus its actions are per- 
mitted by the Bankruptcy Code. 
As the Court of Appeals has already found, there is no basis to permit a 
bankrupt Ucensee to escape license conditions: "In granting licenses by auc- 
tion, the FCC acts as creaitor and regulator both." 200 F.3d at 59 (emphasis 
suppUed). The Court of Appeals specifically fotmd that the FCC's "full and 
timely payment" requirement is "a regulatory condition" that "has a regu- 
latory purpose related directly to the FCC's implementation of the spectrum 
auctions." 200 F.3d at 52. The FCC's rules and regulations—incluaing the 
"full and timely payment" requirement—"express the FCC's expert judgment 
as to the course that would best promote congressional objectives and serve 
the public interest, [and] thus msmifest substantive regulatory decisions 
about the allocation of spectrum." Id. at 53 (emphasis supphed). Thus, the 
Court of Appeals detennined that the FCC's exercise of its regulatory power, 
including its enforcement of license conditions, cannot be reviewed by a 
bankruptcy court. As the District of Columbia Circuit has also found: 

An FCC licensee takes its license subject to the conditions imposed on 
its use. These conditions may be contained in both the Commission's regu- 
lations and in the license. Acceptance of a license constitutes accession to 
all such conditions. 

P&R Tenmier v. FCC, 743 F.2d 918, 928 (D.C. Cir. 1984) (citation omitted). 
The great weight of authority, including decisions in the First, Second, and 

Tenth Circuits and numerous other lower court decisions, establishes that 
conditions upon government licenses, including FAA landing slot permits, liq- 
uor licenses and race track licenses, many of which have payment require- 
ments, are properly enforced even in bankruptcy, and that a bankruptcy 
court cannot alter license conditions. 
There was no unfairness to NextWave. The bankruptcy court did not bar 
NextWaue ftt)m making the necessary payments to satisfy the conditions dur- 
ing the course of the bankruptcy proceeding. As the bankruptcy court repeat- 
edly acknowledged, NextWave could have sought authority to make pay- 
ments and such payments would have been permissible if made "pursuant 
to court order." It was incumbent upon NextWaue to seek and obtain author- 
ization from the bankruptcy court to make the required payments. 
NextWayc's choice to litigate in an effort to minimize or eliminate those pay- 
ment obligations rather than requesting authorization to make payments 
does not excuse its failure to comply with the timely pajTnent condition. 
The cancellation did not violate the automatic stay. Section 362(bK4), the 
automatic stay provision, excepts any action by a government unit" to en- 
force its "police and regulatory power." 11 tj.S.C. §362(bK4). Numerous 
cases, including those from the Second, Third, Ninth and Tenth Circuits, 
have held that this provision is not limited to "health and safety" regulation, 
but covers payment standards and requirements so long as they incorporate 
a "regulatory, rather than a solely "pecuniary," purpose. Moreover, in 1998 
Congress amended Section 362(b)(4) to ensure that regulatory efforts to exer- 
cise control over property of the estate are exempt from the automatic stay. 
Because cancellation of the licenses based on the debtors' failure to comply 
with the "fiill and timely payment" requirement served "primarily a regu- 
latory purpose," it necessarily fell within the scope of the Section 362(b)(4) 
exception. This exception to the automatic stay serves important public pol- 
icy purposes by permitting crucial regulatory action affecting the pubUc in- 
terest. 
The bankruptcy court's decision is replete with attempts to review and rede- 
termine the F(5C's regulatory authority and its exercise of that authority in 
canceling the licenses. Indeed, such review and redetermination was the bed- 
rock of the bankruptcy court's decision. Under the Communications Act, once 
the FCC has rendered its decision, exclusive review of licensing decisions 
rests in the "United States Court of Appeals for the District of Columbia." 
47 U.S.C. § 402(b). Congress specifically amended that section in 1952 to pro- 
vide that the District of Columbia Circuit has "exclusive" jurisdiction. In- 
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deed, NextWave has already appealed the cancellation of the licenses to that 
Circuit. 

7. The bankruptcy court found that, if the FCC "were permitted to reclaim 
NextWaue'a licenses, that result would violate the debtors' statutory right to 
"cure defaults" in a plsui of reorganization under Sections 1123(aX5XG) and 
1124(2)(A) of the bankruptcy code. This again ignores the Court of Appeals's 
holding that the FCC acts primarily in its regulatory capacity, and not in 
its capacity as a creditor, when it cancels a license for the licensee's failure 
to meet bcense conditions requiring full and timely pajrments. 

The authority granted by Section 1123(aX5XG) of the Bankruptcy Code to "curfef 
or waivfe]" any "defaults" in the debtor-creditor relationship in a pltm of reorganiza- 
tion does not constitute a statutory pre-emption of the FCC's exclusive right to en- 
force its police and regulatory powers in response to a debtor's non-compUance with 
applicable laws and regulations. 

8. The bankruptcy court also suggested that the FCC's cancellation of the li- 
censes "appears" to have violated the anti-discrimination provision of Section 
525(a) of the bankruptcy code because the facts "would appear to present a 
clear and convincing prima facie case of retaliation" by the FCC. 

The Bankruptcy Court's suggestion that the FCC's actions constitute unlawful 
66ret£diation" was predicated entirely on its finding that there is no "comprehen- 
sible regulatory objective" for the FCC's enforcement of the "timely payment" condi- 
tion. That finding simply ignores the Court of Appeals's holding that the FCC's en- 
forcement of the "fiill and timely pajrment" condition is a proper exercise of the 
FCC's substantive regulatory authority. 

NextWijue has alleged that the FCC had treated NextWave differently from other 
C Block license holders, but that allegation is also without merit. The FCC has pro- 
vided clear notice that it will cancel licenses for failure to meet pasmtient conditions 
and has consistently canceled licenses for non-pajrment. Moreover, even if 
NextWoye's allegations of differential treatment were supportable, the FCC's actions 
would not constitute the type of "discrimination? against a debtor that is prohibited 
by Section 525 (a). The licenses were canceled—not because the NextWaue entities 
were "debtors" in chapter 11, not because they had been "insolvent" prior to or dur- 
ing their chapter 11 cases, and not because they had "not pEiid a debt that is dis- 
chargeable" in chapter 11, see 11 U.S.C. § 525(a)—but because NextWaue had failed 
to comply with a regulatory license condition that is nondischargeable in bank- 
ruptcy. Contentions similar to tiextWave's have been rejected by the Third Circuit 
in an earlier case. 
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AMERICAH BAK ASSOCIATIOB 
SSCTIOH OF BUSINESS LAN 

RBPORT TO HOUSE OP DELEGATES 

ttgCOtWEWOATTOli* 

RESOLVED, that the Anerican Bar Association opposas 
aaendaent of tha Bankruptcy Code by  a legislative process which 
avoids fair opportunity for open hearings, on well-publicized 
notice, before the Judiciary CooDittaaa of Congress <the 
Coonittees in whose jurisdiction bankruptcy legislation is 
vested): aad it is 

FURTHER RESOLVED, that the Aoierlcan Bar Association opposes 
the enactsnnt, in the absence of the roost coapelling 
circunstsnces, of special interest legislation designed to 
increase the types of claims entitled to priority under the 
Bankruptcy Code. 

M*  •••* ••MaAtJ 'tUjft^' e«M«Mt* 

Aff*MJ'i}(  A 
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REPORT 

Background 

In 1978, Congress enacted 'The Bankruptcy Reform Act of 
1978," Pub. L. No. 95-598, the first major overhaul of the 
bankruptcy laws since 1938.  It was the culmination of more 
than ten years of effort and grew out of proposals formally 
presented to Congress in the 1973 Report of The Commission On 
The Bankruptcy Laws of the United States.  H.R. Doc. No. 
93-137.  The Bankruptcy Code, 11 U.S.C. $$ 101-1330, reflects a 
series of delicate balances between the interests of debtors 
and creditors (including the interests of the federal 
government and its agencies as a creditor).  Before the 
legislation was enacted, it was the subject of much study and 
debate among the bar and before Congress. Appendix 2 Colliac 
on Bankruptcy at •. (ISth ed. 1989).  That extended debate 
allowed ao^le opportunity for fair coiment before the 
legislative package became law. 

In the years immediately following enactment, those 
legislators and Congressional staff members who had labored 
over the Bankruptcy Code during tbe prior decade formed an 
informal cadre whose comnon interest was carefuj. consideration 
of proposed changes in the Bankruptcy Code.  Although comprised 
ef varying political perspectives, there was agreement on tbe 
necessity for a rational forum to consider proposed amendments 
to tbe Bankruptcy Code in light of the often unanticipated 
results of each change on the bankruptcy process and the effect 
on prs-bankruptcy dealings and negotiations.  Most of that 
group has now retired or moved elsewhere.  Bankruptcy Is a 
necessary part of the Congressional agenda, but it is not an 
area with a meaningful political constituency. 

Several disturbing trends have emerged. Retroactive 
bankruptcy enactments, the failure to hold Congressional 
hearings on well-publicized notice before considering 

Although tbis Report is submitted by the Chair of the 
Business Bankruptcy Committee, much of its original 
draftaianship was the work of Stephen P. Feldman, Los 
Angeles, California, former Chair of the Subconnittee on 
Legislation. 



61 

amendments to the Bankruptcy Code, and the increasing pressures 
by special Interest groups to seek priorities or similar 
special bankruptcy treatment, pose threats to the bankruptcy 
legislation process.  At its spring 1989 meeting, the Business 
Bankruptcy Committee considered a series of recommendations, 
and at its fall 1989 meeting, that Committee proposed 
resolutions substantially identical to those recommended in 
this Report.  The recommendations were considered by the 
Council of the Section of Business Law la November 1989.  At 
that time the Council determined to see if the trends continued 
and whether informal action might bring affirmative results. 
By the end of 1990 it became clear that some of the worst 
possibilities bad been realized.  The enactment of an Eighth 
Priority to the Bankruptcy Code In November 1990, without any 
public notice or opportunity for consideration by the bar, made 
clear that the time for action had arrived. The 
recommendations were submitted to the Council of the Section oC 
Business Law at its meeting on January 19, 1991, and were 
approved for this submission to the House of Delegates. 

The Current Threat to the Bankruptcy Reorganization Procesa 

The primary function of the bankruptcy process is to gather 
together an insolvent debtor's assets and to distribute those 
assets fairly aaong the debtor's creditors. This "equality of 
distribution* policy is modified by the establishment of 
priorities — payments 'off the top" — to accomplish certain 
limited goals.  The Bankruptcy Code allows, for example, a 
first priority for costs of administration (i.e., costs 
incurred during the administration of the bankruptcy estate 
a£ter the bankruptcy petition was filed):  a recognition that 
in order to get suppliers to provide goods and services needed 
to preserve or enliance the bankruptcy estate, or to get lawyers 
or security guards to perform required services, they will have 
to be paid in cash or at least promised "good payment."-^ 
Chapter 11 is designed to enhance the value of the assets by 
reorganizing in order to capture the "going concern value' of 
tbe debtor's business. 

^    Payments to secured creditors ace not, strictly speaking, 
priorities:  they are a return to the secured creditor of 
property whicb legally or equitably belongs to the secured 
creditor rather than to the bankruptcy estate (or are payments 
in lieu of the delivery of that property to the secured party). 
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A major reason that the bankruptcy' laws, and particularly 
the Chaptar XI leoiganization process, have woclced well in the 
United States is that priority payments — those payments which 
come ahead o£ the distributions to unsecured creditors — are 
relatively limited.  A constant stream of bills in the Congress 
would, however, provide that one or another special interest 
group receive priority payments in bankruptcy ahead of all 
other creditors.  In the lOlst Congress (which ended in 
December 1990) and la the present Congress, special interest 
groups have enlarged to demand priorities, and at least one 
federal agency baa used its position as a 'government insider* 
to bring about priority legislation without any public hearing 
during the closing days of the last Congressional Session. 
Kuch of the legislation enacted or sought is retroactive ia 
effect. 

Ia the last two or three years, the most rapacioua of the 
special interest groups has naaifested itself:  te-wit, 
govemnent agencies with powerful Congressional 
constituencies.  Having the banner of the Environmental Super 
Fund, the Pension Benefit Guaranty Corporation, the beak aad 
S & I, crisis, and a variety of other governmental "interests,* 
there have been proposed Bankruptcy Code aaiendaants in Congresa 
to provide priority to one favored governmental entity or 
another — all to the virtual destruction of any opportunity 
for Chapter 11 reorganisation or for loeaaingful distribution bo 
unsecured creditors. 

The 1990 Eioerienca — The Eighth Priority 

In the final days of the lOlst Congress, buried deep in the 
Crime Control Act of 1990 — adopted as part of the btidgat 
reconciliation process — the Congress enacted an Eighth 
Priority for unsecured claims owing to the FDIC and other bank 
regulators in consequence of contractual commitments to 
maintain the capital of insured depository institutions 
('Keep-Hell Agreements').  It is an example of the worst 
aspects of the legislative process.  It was enacted without 
public hearings or any significant discussion with Che 
practicing bar. The legislation is retroactive in its effect. 
In those instances where that legislation might be utilised, 
the prospect Cor reorganisation of the affected coapany — 
indeed, the prospect for any distribution whatever to any 
creditor other than the federal govermsent — is destroyed. 
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What is worse, the Pension Benefit Guaranty Corporation and 
other federal agencies have already introduced legislation in 
the current Congress to provide similar priority treatment for 
themselves.  Hot to be outdone, a number of private interest 
constituencies are also descending upon the Congress demanding 
like treatment. 

The use of Bankruptcy Code amendments to address 
fundamental social and economic problems (such as failure to 
fund the bank rescue agencies, or failures to fund the pension 
and medical benefit programs) is haphazard at best and could be 
disastrous to the reorganization process.  A bank rescue or 
PBGC priority linked only to Chapter 11 discourages the use of 
Chapter 11.  The creation of new and uncertain priorities which 
may threaten institutional and individual lenders will raise 
the cost and decrease the availability of financing.  In the 
long run, such legislation will Impel lenders to require that 
borrowers pledge not to acquire banking institutions or not 
enter into retirement plans that provide benefits which are not 
fully funded.  The effect will be to limit sharply the number 
of companies permitted to enter into such undertakings — thus 
defeating the long term goals of the federal programs.  The 
addition of a large and potentially overwhelming class to 
priority status will severely limit the availability,' and 
significantly increase the cost, of goods and services to 
Chapter 11 debtors.  Perhaps most significant, such legislation 
distorts the workable and equitable bankruptcy distribution 
pattern under current law. 

Fair and equitable treatment of creditors' claims ia a 
primary goal of the bankruptcy process.  The goal is 
implemented through a delicate balancing of the claims of those 
who advanced goods or monies to the debtor or who entered into 
contractual undertakings with the debtor prior to the filing of 
the bankruptcy petition: those who extended credit secured by a 
portion of the debtor's assets in ways permitted by law; and 
those who will be called upon after the bankruptcy filing to 
provide goods and services to the post-petition debtor.  In a 
Chapter 11 reorganization proceeding, those interests are in 
turn matched against the requirements of those who may be 
called upon to fund a plan of reorganization or to provide 
services or goods to a reorganized enterprise.  That balance 
has emerged after alaost a century of experience with 
bankruptcy laws in the Bankruptcy Code sections dealing with 



54 

pciocities <11 U.S.C. S 507); in limitations on certain 
categories of claims (e.g. 11 U.S.C. S 502(b)(6) and (7)); in 
careful definition of claims (11 U.S.C. S 10K4)) and their 
allowance (11 U.S.C. § 502), including taxes (11 U.S.C. S 50S); 
in the determination and extent of secured status (11 U.S.C. 
S S06); and in the careful regulation of post-petition expenses 
(11 U.S.C. S 503) and of those who render post-petition 
services to the debtor (e.g. 11 U.S.C. S 504 and 
11 U.S.C. SS 326-331). 

The normal reason for allowing payment as a priority cost 
of administration is that the payment is necessary to procure 
post-petition goods or services that will currently benefit the 
Chapter 11 estate.  Other bankruptcy priorities are tied to 
dissuading workers or customers or taxing authorities from 
acting against the debtor when there la a runor of a bankruptcy 
filing.  Hone of those policies apply in the current spate of 
priority legislation. 

In many foreign countries priorities in bankruptcy have 
been extended to include substantial portions of the entire 
welfare system, and the reorganization process simply does not 
work in those jurisdictions.  When the required priority 
payments to post-petition providers of goods and services, 
pxe-petitldn eaiployees, taxing authorities, customers, or ottaec 
claimants become too extensive, it becomes impossible to 
reorganize the enterprises (unless with the infusion of 
significant governnental assistance), or even to assure a 
reasonable distribution to unsecured creditors in liquidation. 
In England, therefore, there is the 'floating charge* under 
which banks or similar institutions take possession of all of 
an insolvent debtor's assets and proceed to liquidate or 
reorganize outside of the bankruptcy process, generally without 
significant judicial supervision.  In France, and indeed in 
most other countries, reorganization is rare unless by the 
substantial infusion of governmental monies. 

The Chapter 11 provisions of the United States Bankruptcy 
Code work well largely because the 'delicate balance* of claims 
and priorities Is further subjected to a negotiating process 
which impels each claimant or category of claimant to assess 
carefully the relative worth of their claims against the value 
of having the debtor emerge as a viable enterprise, thus 
preserving the going concern value of its assets, the jobs of 
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its employees, and the contribution of its products and 
services to its community.  Trade creditors, for example, may 
logically determine to take a lesser amount for their 
pre-petition claims in the expectation that a viable customer 
will emerge from the Chapter 11 proceedings.  Laborers and 
other employees will often agree to a variety of adjustments in 
their pre-petition claims and their post-petition requirements 
in order to preserve the enterprise and the jobs associated 
with it.  If a particular claimant or category of claims proves 
unduly recalcitrant. Chapter 11 empowers the courts in certain 
instances to compel the acceptance of rational results. 

Legislation such as last year's Eighth Priority to bank 
regulators distorts the process and thwarts the prospect for 
reorganization of Chapter 11 debtors.  The bank regulators have 
access to the bank's assets.  The excess claim (that is, unpaid 
capital contributions from the non-bank operations of the 
debtor) is another category of claim which should be tempered 
by the Chapter 11 negotiating process.  The requirement that a 
Chapter 11 debtor continue to pay the bank regulators (or the 
PBGC or any other "priority claimant*) in full notwithstanding 
the effect of those payments on the availability of cash for 
current services to the post-petition debtor, or the effect on 
banks or other funding sources asked to supply operating cash 
to the debtor, simply encourages the bank regulators or the 
PBGC or the retired employees or whomever else has the priority 
to be recalcitrant, with the effect that the others will 
withhold their goods, services, or financing.  If funds are 
unavailable to pay for the continuing operations of the debtor, 
neither the banking system nor anyone else will benefit. It 
the banking system is given full payment of its pre-petition 
contract benefits during the Chapter 11 administration, no 
other category of claimant will agree to scale down or defer 
its pre-petition claims or permit assets to be expended to 
allow the post-petition operation to continue.  The "Keep-Well" 
priority and mandated contract assumption provisions o£ last 
year's legislation simply creates one category of entrenched 
claimant whose demand on limited assets will tend to encouraga 
rigidity in every other claimant group. 

The simple fact is that the Congressional comments 
accompanying the introduction of last year's legislation M«r« 
off base. Those comnants suggest that in Chapter 11 
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reorganizations the competing claims are those oC the employer 
company and its shareholders versus the claims of the banking 
authorities.  That is simply not the case.  The invariable 
bankruptcy policy — a policy rooted in constitutional law 
principles — is that the owners of a Chapter 11 debtor may not 
receive or retain anything of value under a plan of 
reorganization unless the various classes of creditors have 
been paid in full or have consented.  (There is a 
judicially-created exception where the owners or shareholders 
put new value into the reorganization debtor for a continuing 
interest.)  That rule, known as the "fair and equitable' rule, 
is the keystone of Section 1129, the confirmation section of 
the Bankruptcy Code, as it was of the Bankruptcy Act which 
preceded it. 

The real competition is among the various classes of 
creditors, and that includes the current employees of a Chapter 
11 company and those who now assert a right to high priority 
for bank regulatory payments.  It should also be noted that 
most priority legislation will not have a significant adverse 
impact on Hall Street bankers or other secured creditors. The 
right of the secured creditors (usually banks, insurance 
companies, and other institutional investors) are essentially 
unaffected by the proposed legislation.  The real victims would 
be the unsecured creditors and the prospect for 
reorganization:  a prospect of the utmost significance to 
employees, to the communities in which the companies are 
located, and to our national economy. 

Hatroaetivitv 

Host American laws are designed to operate proapectively. 
This is not the place for an extended exposition of the meaning 
of Article 1, Section 9, Clause 3 of the United States 
Constitution, which provides that no 'Bill of Attainder or ex 
post facto Law shall be passed.* The sense in that 
constitutional provision is that it is fundamentally unfair to 
change rights which existed, and on which citizens relied, 
prior to the time that Congress or another appropriate body 
changed the law.2/ when the Bankruptcy Reform Act of 1978 wee 
enacted — it was signed by President Carter in November 

2/ Or, in instances such as federal taxation, at least prior 
to the tine the legislation was introduced into Congress. 
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1978 — it was given an e£Cectiv« data of October 1, 1979, and 
all bankruptcy cases in existence prior to that date continued 
to be governed by the Bankruptcy Act of 1898. 

During the tiaie he served as Chairman of the House of 
Representatives' Judiciary Coraaittee, Congcessmaa Peter Rodino 
served as a bulwark against retroactive bankruptcy legislation, 
and the House staff responsive to him was particularly 
sensitive to atteopts to violate the principle of *no 
retroactive legislation.* A wise lobbyist pushing for 
bankruptcy legislation took care to avoid retroactivity because 
of staff and Congressional sensitivity.  Today, a number of the 
bills introduced — and several of those enacted — provide for 
blatantly retroactive application.  The most recent example is 
the 1990 'Eighth Priority for insured depository institutions' 
asMndnents described in this Report,  effectively, that 
priority means that banks which have lent under unsecured lines 
of credit, or bondholders who advanced funds for unsecured 
bonds (virtually all public bonds are unsecured in this day and 
age), to companies which subsequently acquired banks or savings 
and loan associations which eventually dragged the entire 

• enterprise into bankruptcy, will, by enactment of a later law, 
find themselves entirely wiped out because the federal 
government has taken all of the assets of the debtor to satisfy 
the requlresMnts of the newly enacted Eighth Priority.  Thus, 
lenders who thought they would at least share pro rata with all 
others who had the misfortune of lending to or relying upon the 
now bankrupt cosipany, will find themselves wiped out. 

Open Conaraasloniil CniMJ t-hee Hearinos on Well-PiihUnlzed Wotlea 

Open deliberation preceding the enactment of legislation 
which affects thousands of cases should be a prerequisite for 
any legislation. The statement seems so obvious, and would 
seem so central an idea in our Congressional system, that it is 
surprising that it has to be repeated.  Nevertheless, 
Bankruptcy Code amendments hsve emerged with no substantial 
input from the bar, from the public, or from anyone other than 
the special interest group pressing the legislation. 

Open hearings on reasonable notice is a clear requirement 
in an open society. We are not now speaking about declsrationa 
of war or matters as to which most leqislatocs have a deep 
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understanding of the needs of their constituents.  The 
Bankruptcy Code is a tightly constructed piece of technical 
legislation.  The interplay and secondary meanings of words and 
provisions generally escapes those who ace not schooled in the 
field (and many who are).  In this respect, it is similar to 
the securities laws, the antitrust laws and other fields where 
an understanding of the process cannot be gleaned from a 
reading of the text.  In many respects this is even more true 
in the bankruptcy process than in most others.  Bankruptcy is a 
field in which procedure iji substanpe.  A cash collateral 
arrangement at the inception of a bankruptcy case will 
sometimes make inevitable a particular outcome for the entire 
proceeding. Allowing relief from stay will often dictate 
whether or not a debtor can reorganize.  A bankruptcy court 
determination of how to compute certain types of claims may 
dictate whether a pre-bankruptcy workout is feasible.  The 
bankruptcy treatment of a particular type of claim may 
determine whether a high-risk business transaction will take 
place at all.  The point is that Bankruptcy Code provisions 
have effects not only in bankruptcy proceedings, but often 
determine whether a pre-bankruptcy workout is possible, or 
whether a business transaction will be entered into in the ' 
first place. 

A legislative pattern had emerged in the Congress where all 
legislation touching upon the Bankruptcy Code (or the 
Bankruptcy Act before it) required the separate consideration 
of the Judiciary Conmittees of the Congress, and those 
coianittees generally insisted on at least one full set of open 
hearings, following notice to the interested constituencies. 
Oroups li)ie the National Bankruptcy Conference, the American 
Bar Association, the AFL-CIO, the American Bankers Association 
and the National Association of Manufacturers were among those 
regularly invited to comment.  Bankruptcy legislation is not 
emergency legislation (except when one wishes to utilize it 
retroactively).  Many areas should probably be left for 
judicial development before a rush to legislation.  At a 
mininua, there should be consideration of the effects, 
alternatives, and operation of any Code provision. 

In the last couple of years, that system has broken down. 
Nhen hearings heve been held, many have been on less than ten 
days' notlc*. Lagislation such as the 1990 Eighth Priority was 
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preceded by no known public hearings.  One ptoblem is that 
banking or labor legislation which emerges from a Congressional 
comnittee other than the Judiciary Committee, sometimes 
casually "throws in* an amendment to the Bankruptcy Code.  A 
reasonable monitoring process to bring that to the attention oC 
the Judiciary Committees was one way of avoiding the problem. 
It is obvious today that an additional reminder is required. 

Recent Experience 

Following the bankruptcy filing of Eastern Air Lines in 
19B9, a number of bills were introduced — designed to apply 
retroactively to the Eastern Air Lines case, and some to apply 
to other airlines — which would have required that all of the 
companies affiliated with the airline company be 'substantively 
consolidated,* i.e., that all effectively be merged for 
purposes of making assets available to all creditors.  Thus, 
affiliated companies that owned hotels or that owned computer 
systems, and on whose financial statements various creditors 
had relied in making loans or advancing credit, would suddenly 
find themselves part of a merged airline and related company 
group where the collective bargaining and other obligations 
overwhelmed every other asset or line of business.  Similar 
Congressional reactions occurred in 1986 after the filing of 
the LTV cases.  Retroactivity had become fashionable. 

Since 1987, the Pension Benefit Guaranty Corporation, a 
governmental agency created to guarantee obligations for which 
neither the Congress nor companies adopting covered retirement 
programs had made effective provision, began to introduce 
legislation to provide the PBGC a priority in bankruptcy over 
the claims of all other creditors.  In many instances the 
aggregate claim of the PBGC would wipe out the prospect of any 
other creditor receiving any substantial distribution.  Not to 
be outdone, in 1988 a Federal Debt Collection Procedures Act 
was introduced which would have provided similar priority 
treatment foe 'all debts owed to the United States,' which in 
turn was defined as including substantially the entire gamut of 
governmental entities and federal corporations:  environmental 
claims, banking claims, the military and defense 
establlsbnants, and a variety of subjects as yet unspecified. 
Similar legislation was again introduced in 1990. The 
Oepartaent of Justice and other proponents eventually 
understood the danger to the bankruptcy system posed by such a 
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priority qrant, and eliminated tbe priority provisions from the 
Federal Debt Collection Procedures Act of 1990 as eventually 
enacted. Thereafter, the banking regulators picked up on the 
Eighth Priority and had it enacted — without public hearing 
and without notice to anyone — in the secret and closing days 
of the 101st Congress. 

Nhat is sought is not a resolution against anwnding the 
Bankruptcy Code. No statute — singular or conprehensive — is 
perfect. Amendments are called for over time to correct 
legislative errors or errors made in the course of judicial 
application. Amendments are necessary to meet situations not 
envisioned or focused upon by the legislators when the original 
statutes were passed.  However, special interest legislation 
which upsets the delicate balance of rights by establishing 
priorities for one group of politically effective interests 
contrary to the general principle of equality of distribution, 
or which is retroactive in effect, ot which is advanced without 
the full hearings inherent in the normal legislative processes, 
should be stopped. 

Respectfully submitted. 
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